
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION

3443 Routier Road, Suite A, Sacramento, California 95827

PUBLIC MEETING
concerning

CONDITIONAL WAIVER OF WASTE DISCHARGE REQUIREMENTS
FOR

DISCHARGES FROM IRRIGATED LANDS
WITHIN THE CENTRAL VALLEY REGION

On 5 December 2002, the Central Valley Regional Water Quality Control Board (Regional Board) 
adopted a Conditional Waiver of Waste Discharge Requirements pursuant to Water Code Section 
13269 for discharges to surface waters from irrigated lands.  Discharges from irrigated lands include 
surface water discharges, operational spills, subsurface drainage and stormwater runoff.  Irrigated lands 
include nurseries and managed wetlands as well as most land used in production agriculture.

The Regional Board will now be considering alternatives to regulation of discharges from irrigated lands, 
including continuing the use of, adoption of revisions to, or rescission of the Conditional Waiver, or 
directing staff to take related actions.  The Regional Board will also consider the re-adoption of a 
Resolution for the Initial Study and Negative Declaration, with modifications, that was initially adopted 
on 5 December 2002.

A public meeting concerning this matter will be held during the Regional Board meeting, which is 
scheduled for:

DATE: 24/25 April 2003
TIME: 1:00 P.M.    24 April 2003 (No sooner than this time.)
PLACE: Central Valley Regional Water Quality Control Board

3443 Routier Road, Suite A
Sacramento, California 95827

Persons wishing to comment on this noticed meeting item must submit such comments in writing to 
the Regional Board no later than 21 April 2003.  Written comments submitted after 21 April 
2003 will not be accepted and will not be incorporated into the administrative record unless 
allowed by the Regional Board.

All interested persons may speak at the Regional Board meeting, and are expected to orally 
summarize their written comments. Oral testimony will be limited in time by the Regional Board 
Chair.

Anyone having questions on this matter should contact Bill Croyle at (916) 255-3111. The documents 
may be inspected and copied at the Regional Board’s office at 3443 Routier Road, Suite A, 
Sacramento, California, weekdays between 8:00 a.m. and 5:00 p.m. by appointment.  These 
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documents are also available on the Regional Board web site at the following URL: 
http://www.swrcb.ca.gov/rwqcb5/programs/agunit/index.html.

The procedures governing Regional Water Board meetings may be found at Title 23, California Code of 
Regulations, Section 647 et seq. and is available upon request.  Meetings before the Regional Water 
Board are not conducted pursuant to Government Code section 11500 et seq.  The procedures may be 
obtained by accessing http://www.swrcb.ca.gov/water_laws/index.html.  Information on meeting and 
hearing procedures are also available on the Regional Board’s website at
http://www.swrcb.ca.gov/rwqcb5/board_meetings/mtgprocd.html or by contacting any one of the 
Board’s offices.  Questions regarding such procedures should be directed to Ms. Janice Tanaka at 
(916) 255-3039.

The meeting facilities will be accessible to persons with disabilities.  Individuals requiring special 
accommodations are requested to contact Ms. Janice Tanaka at (916) 255-3039 at least 
5 working days prior to the meeting.  TTY users may contact the California Relay Service at 
1-800-735-2929 or voice line at 1-800-735-2922.

Please bring the above information to the attention of anyone you know who would be interested in this 
matter.

________________/S/____________________
    JACK E. DELCONTE

        Acting Assistant Executive Officer 

4/10/03

http://www.swrcb.ca.gov/rwqcb5/programs/agunit/index.html
http://www.swrcb.ca.gov/water_laws/index.html
http://www.swrcb.ca.gov/rwqcb5/board_meetings/mtgprocd.html
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Staff Report 

Conditional Waiver of Waste Discharge Requirements 
For

Discharges from Irrigated Lands 

April 2003 

I. EXECUTIVE SUMARY 

At the 5 December 2002 meeting of the Central Valley Regional Water Quality Control 
Board (Regional Board), the Regional Board adopted a “Conditional Waiver of Waste 
Discharge Requirements for Discharges from Irrigated Lands” (Conditional Waiver) 
pursuant to California Water Code (CWC) section 13269. At that meeting, the Regional 
Board also requested staff to provide at a later Regional Board meeting an analysis of 
comments received regarding the Conditional Waiver, including issues raised in two 
letters submitted by: (1) a coalition of environmental interests, and (2) a coalition of 
agricultural interests and water agencies. The Regional Board asked staff to present a 
discussion of the issues, evaluate alternatives to address issues raised, and make 
recommendations for revisions to the Conditional Waiver.  This staff report was prepared 
in response to that request. 

At the April meeting, the Regional Board may consider one or more of the following 
actions to address regulation of discharges from irrigated lands: 

a.  No Action: Resolution No. R5-2002-0228 adopting the Negative Declaration and 
Conditional Waiver adopted on 5 December 2002 would remain in effect, or 

b. Adopt a revised Conditional Waiver and readopt the Negative Declaration, or  
c. Direct staff to revise Resolution No. R5-2002-0201 and the Conditional Waiver and 

to prepare and to circulate a new environmental document for consideration at a 
later Regional Board meeting, or 

d. Rescind the Negative Declaration and Conditional Waiver that were adopted  
5 December 2002. 

There are several considerations to keep in mind when reviewing the discussion of issues 
and weighing the various alternatives.  Fully addressing water quality impacts from 
agricultural discharges will be a longer term effort than the existing two-year time span of 
the Conditional Waiver.  Additionally, given the number and variety of operations in the 
Central Valley that fall within the definition of “irrigated lands,” regional differences in 
operations and conditions, and regional differences that may exist in water quality 
conditions, different or refined approaches may need to be incorporated in the ten year 
program.  Much of the information required to be developed under the Conditional 
Waiver is foundational information that will be necessary for the watershed management 
approach (using Watershed Groups) to ensure compliance with water quality objectives 
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and protect beneficial uses.  Requirements for the Conditional Waiver need to be clarified
and finalized in the near term so groups and individuals can move forward developing 
this information, and such information can then be used for refining approaches and 
decision making in the longer term program.

Both federal and state regulatory frameworks will need to be considered in the program
designed to address agricultural discharges.  State law in certain aspects is broader in that 
it applies to all waters of the state (not just navigable waters), and regulatory triggers are 
discharges of waste that could affect water quality (not just when impairments are
documented).  Additionally, waivers may not be supportable under all circumstances.
The compilation and evaluation of existing data, collection of additional data, and 
assessment of levels of effort in the watersheds will assist in this analysis and the 
planning for the ten year program.

Optimally, these next few years will be about building the foundation upon which the 
longer term program can rest - the organization of groups, the formation or strengthening 
of partnerships, and the collection and analysis of information to support local program 
planning for resource and watershed management to ensure the beneficial uses of the 
waters of the state are protected. 

Overview of Proposed Modifications to the Conditional Waiver
In addition to the proposed changes discussed below in association with specific issues, 
the following is an overview of proposed changes to the Conditional Waiver:

Staff proposes the adoption of a Conditional Waiver Order (Waiver Order) and 
Monitoring and Reporting Program (MRP), and readoption of the Initial Study and 
Negative Declaration originally adopted 5 December 2002.  Additionally, staff propose to 
adjust the time schedule for submittal for various documents, extend the Waiver Order to 
three years and require filing fees. 

Extending the Waiver to three years from two years. - Staff proposes extending the 
Conditional Waiver to 31 December 2005 given the unresolved issues and the time that 
has already elapsed in the term of the existing Conditional Waiver, to allow sufficient
time for the preparation of reports and initiation of monitoring, and to allow sufficient 
time for the preparation of the ten year program and associated Environmental Impact
Report (EIR).

- 2 - 
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The following are proposed deliverables and timelines: 

Watershed Groups:

Letter of intent for Conditional Waiver Coverage 30 June 2003
Notice of Intent (NOI) (includes list of owners and operators 
participating in Watershed Groups) and fee remittance

1 September 2003

General Report 1 September 2003
Detailed Report 1 March 2004
Monitoring and Reporting Program Plan (MRP Plan) 1 March 2004
First Monitoring and Reporting Program Report 1 March 2005

Individual Dischargers:

Letter of intent for Conditional Waiver Coverage (owners and
operators)

30 June 2003

Notice of Intent (NOI) (owners and operators) and fee 
remittance

1 September 2003

MRP Plan 1 March 2004
First Monitoring and Reporting Program Report 1 March 2005

Proposed components may look new, but largely are not.  Working from the Resolution 
and Conditional Waiver adopted 5 December 2002, components were developed to 
remove ambiguities or inconsistencies, and to provide further structure and a clear 
framework to assist groups and individuals in meeting the conditions of the waiver.  The 
MRP was developed in response to the Regional Board’s directive to staff to develop 
further detail in regards to monitoring, quality assurance and quality control, and 
reporting to ensure sufficient detail on monitoring requirements was provided to 
Dischargers, to ensure that scientifically sound data would be produced, and that data 
would be generated and reported in a manner that would provide for comparability.

Fees - The proposed Conditional Waiver calls for fees.  The analysis and 
recommendation regarding fees has been prepared at the direction of the Regional Board,
to address the issue of how staff efforts can be supported in managing this program.

Summary of Issues Analyzed, Responses and Proposed Changes 

1) Should the goal of the Conditional Waiver be restated? 
Yes.  Language should be added to articulate the goal of the Conditional Waiver as being
to replace the 1982 waiver and to establish an effective and efficient method of achieving
protection of the waters of the state for their beneficial uses.

- 3 - 



Staff Report
Conditional Waiver of Waste Discharge Requirements
For Discharges from Irrigated Lands
April 2003 

2) How should Dischargers be identified?
Should individual dischargers be identified? 

Yes.  Watershed Groups should identify owners and operators for all parcels included 
within the area covered by the Watershed Group.  This information is necessary for a 
credible program – staff must be able to identify what track dischargers have chosen 
(i.e., group waiver, individual waiver, or ROWDs and WDRs).

What do Watershed Groups need to look like and how will these Groups be 
accountable?

Waiver conditions focus on the nature and quality of the information that must be 
produced, not on what the Watershed Groups need to look like or how they should 
operate.  Dischargers should be afforded flexibility in determining the structure and 
operations that will work best for their respective areas.  The Porter-Cologne Water
Quality Control Act (Porter-Cologne Act, CWC Division 7) focuses its enforcement
on persons who discharge waste, not Watershed Groups, however, “group 
accountability” will be in the form of consequences should a group fail to perform.
Failure to comply with the Conditional Waiver will result in termination of the waiver 
with respect to those dischargers included within the Watershed Group.  In addition, 
the Porter-Cologne Act authorizes the Regional Board to enforce the conditions of a 
waiver.

Should Watershed Groups be responsible for compliance with the conditions 
of the Waiver as a Discharger? 

Watershed Groups should not be categorized as “Dischargers” as contemplated by the 
Porter-Cologne Act.  They should not be accountable for discharges that impact water 
quality from the individual Dischargers they represent.  Individual Dischargers are 
responsible for implementing management practices to protect and improve water 
quality.

3) Should the Dischargers pay fees?

Yes.  General Fund resources may be insufficient to support the level of staff effort that 
will be required in administering a program regulating discharges from irrigated lands.
Staff proposes that dischargers submit ROWDs and filing fees based upon threat and 
complexity categories I-C, II-C and III-C. 

4) Should the discussion of prioritization be revised? 

Yes.  Language should be added in the Conditional Waiver that outline factors, which 
groups must consider in establishing priorities for, work in their respective watersheds.

- 4 - 
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5) Should management practice development, evaluation, tracking and 
enforcement of implementation of Watershed Group management practices be 
revised in the Conditional Waiver? 

Yes.  The Conditional Waiver should be revised to clarify that Watershed Groups must 
evaluate management practice effectiveness.  No revision is necessary with respect to 
management practice development, as the Conditional Waiver does not require 
development of new practices.  With regard to the position that watershed plans must
describe how implementation will be monitored and enforced, Watershed Groups will 
need to determine the best approach for their respective areas to ensure appropriate levels
of implementation will be undertaken for compliance with the Conditional Waiver, and 
management tracking is a required condition. 

6) Should the Conditional Waiver be revised to provide additional detail on which
reports will be reviewed and approved by the Regional Board? 

Yes.  Additional language is needed to clarify the review and approval process for the 
reports specified in the Conditional Waiver.  Staff proposes the adoption of a Monitoring 
and Reporting Program to specifically identify reporting requirements, and that the 
Executive Officer approve reports.  Additionally, staff proposes that public notice be 
provided of report availability and Executive Officer determinations on reports (i.e., 
whether they comply with waiver conditions), and annual program status information
items to the Regional Board. 

7) Should the Conditional Waiver for watershed programs require water quality 
management plans from every individual? 

No.  Requiring individual management plans from all dischargers as a condition of the 
waiver would defeat, in part, the purpose of the Watershed Group approach, and make it 
more akin to individual waivers or WDRs. 

8) Should the Conditional Waiver specify that the watershed monitoring programs 
include waste constituents of concern to drinking water providers? 

Yes.  Staff is proposing a Monitoring and Reporting Program for Watershed Groups that 
requires groups to monitor for waste constituents of concern to drinking water providers, 
including, but not limited to, total dissolved solids, total organic carbon, pathogens and 
salts.

9) Should the Conditional Waiver require that the watershed plan be updated 
annually?

No.  Annual reports are required, and annual updates to the watershed plans are not 
necessary given the term of the waiver. 

- 5 - 



Staff Report
Conditional Waiver of Waste Discharge Requirements
For Discharges from Irrigated Lands
April 2003 

10) Should managed wetlands be considered “irrigated lands” for purposes of 
regulation under this waiver?

For the present time, yes.  Managed wetlands share similarities with irrigated agriculture
and produce discharges warranting regulatory oversight.  There are sufficient differences 
between managed wetlands and irrigated agriculture such that regulation under a separate 
program could be appropriate.  However, given that the Regional Board has insufficient 
resources to develop a separate program in a stand-alone effort at this time, regulation
under this Conditional Waiver will provide regulatory oversight for discharges from these 
operations.  If other agencies (i.e., U.S. Fish and Wildlife Services and/or the Department 
of Fish and Game) are interested in developing a proposed separate program for managed
wetlands, the Regional Board can direct staff to work with these agencies to develop a 
program.

11) Should discharges from rice acreage not specifically addressed by the Rice 
Pesticide Program be covered under the Conditional Waiver? 

Yes.  Not all pesticides used in rice production, or other constituents of concern that may 
be present in discharges from rice fields, are addressed by the Rice Pesticide Program.

12) Should the Conditional Waiver be revised to provide additional detail on the 
criteria that must be met by the monitoring program, including whether
bioassessment can be included in monitoring plans and whether load reductions 
must be estimated and monitored?

Yes.  Staff is proposing a Monitoring and Reporting Program to provide further detail on 
monitoring requirements.  The current body of knowledge for bioassessment is such that 
it cannot yet be used for regulatory decision making, thus this type of monitoring is not 
required, but is encouraged.  The Monitoring and Reporting Program also includes 
provisions for flow monitoring so loads can be calculated. 

Current Activities 

This staff report also provides status reports or information on the following topics: 

Petitions to the State Water Resources Control Board (State Board), requesting 
review of the Conditional Waiver Resolution
Environmental Groups Lawsuit challenging the Regional Board’s Action and 
CEQA process
Current Monitoring (University of California at Davis (UCD) Monitoring 
Contract)
Future Monitoring 
Environmental Impact Report, the Ten Year Program
Management Practices Resources for the Control of Agricultural Nonpoint Source 
Pollution from Discharges from Irrigated Lands 

- 6 - 
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II. INTRODUCTION 

At its 5 December 2002 meeting, the Regional Board adopted a “Conditional Waiver of 
Waste Discharge Requirements for Discharges from Irrigated Lands” (Conditional
Waiver). At that meeting, the Regional Board also requested staff to provide at a later 
Regional Board meeting an analysis of comments received regarding the Conditional 
Waiver, including issues raised in two letters submitted by: (1) a coalition of
environmental interests, and (2) a coalition of agricultural interests and water agencies. 
The Regional Board asked staff to present a discussion of the issues, evaluate alternatives
to address issues raised, and make recommendations for revisions to the Conditional
Waiver for consideration by the Regional Board at the March 2003 Regional Board 
meeting.   Based on requests by interested persons, consideration by the Regional Board 
was postponed until the April Regional Board meeting. 

At the April meeting, the Regional Board may consider one or more of the following 
actions to address regulation of discharges from irrigated lands: 

a.  No Action: Resolution No. R5-2002-0228 adopting the Negative Declaration and 
Conditional Waiver adopted on 5 December 2002 would remain in effect, or 

b. Adopt a revised Conditional Waiver and readopt the Negative Declaration, or
c. Direct staff to revise Resolution No. R5-2002-0201 and the Conditional Waiver and 

to prepare and to circulate a new environmental document for consideration at a 
later Regional Board meeting, or 

d. Rescind the Negative Declaration and Conditional Waiver that were adopted
5 December 2002. 

This Staff Report discusses the significant issues raised and proposes revisions to the 
Conditional Waiver.  It does not evaluate in detail the options of taking no action or 
rescinding the Negative Declaration and the Conditional Waiver.

The waiver of waste discharge requirements adopted in 1982 (Resolution No. 82-036), 
which included irrigation return flows and storm water runoff from irrigated lands in its 
23 categories, was a passive program.  In light of the changes in Porter-Cologne Water
Quality Control Act (Porter-Cologne)(i.e., the addition of sunset and renewal provisions
to California Water Code (CWC) section 13269) and data documenting water quality 
impacts from agricultural discharges, a more active program is necessary to address these
discharges.  Staff developed a Conditional Waiver to commence the work in addressing 
discharges from irrigated lands, which the Regional Board adopted, with modifications 
(Conditional Waiver).  Some key issues raised in relation to the Conditional Waiver
include:

Fees - how the Regional Board can assure adequate resources will be available to 
support staff efforts on this program.
Identification - Whether individual dischargers need to be identified. 

- 7 - 
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Monitoring and reporting requirements – Regional Board members wanted 
sufficient detail provided to groups and individuals relative to monitoring, quality 
assurance and quality control, and reporting requirements, to assure that 
scientifically sound data sets would be produced, and that the data would be 
developed and reported in a consistent manner to provide for comparability.

In response to Regional Board directives and comments, staff proposes the adoption of a 
Conditional Waiver Order (Waiver Order) and Monitoring and Reporting Program
(MRP), and readoption of the Initial Study and Negative Declaration originally adopted
5 December 2002.  Additionally, staff propose that the Regional Board consider adjust
the time schedule for submittal for various documents, extend the Waiver Order to three
years and require filing fees. The proposed MRP is discussed in Section V. and attached 
to the staff report.  Discharger identification and fees, along with other issues, are 
discussed in Section VI. (Major Issues).

Fully addressing water quality impacts from discharges of waste from irrigated lands will 
be a longer term effort than the existing two year time span of the Conditional Waiver.
To that end, the Regional Board directed staff to start planning a ten-year program.
Additionally, given the number and variety of operations in the Central Valley that fall 
within the definition of “irrigated lands,” regional differences in operations and 
conditions, and regional differences that may exist in water quality conditions, different 
or refined approaches may need to be incorporated in the ten year program.  This raises a 
key point – certainly, aspects of the Conditional Waiver could be modified or refined 
(and certain modifications are being proposed), but the work needs to start at some point.
Watershed Groups and individuals may, understandably, be hesitant to start work if there 
is a prospect of requirements being changed.  Much of the information to be developed 
under the Conditional Waiver is foundational information that will be necessary for the 
watershed management approach (using Watershed Groups) to ensure compliance with 
water quality objectives and protect beneficial uses.  Requirements for the Conditional
Waiver need to be clarified and finalized in the near term so groups and individuals can 
move forward developing this information, and such information can be used for refining 
approaches and decision making in the ten year program.

Legal and scientific defensibility should be among the cornerstones of any regulatory 
program.  Scientific defensibility is a driver for developing the MRP.  With regard to
legal aspects, an important consideration is that the Regional Board must comply with 
federal and state water quality laws, and in some cases the standards or regulatory 
triggers can differ.  Specifically, the federal Clean Water Act applies to navigable waters 
and Total Maximum Daily Load (TMDL) provisions set forth an approach for impaired
water bodies.  The Porter-Cologne Act applies to all waters of the state and sets forth 
state legal requirements for reports of waste discharge (ROWDs) and waste discharge 
requirements (WDRs), authorizes waivers of ROWDs and WDRs in circumstances where 
such waivers would not be against the public interest, and regulatory triggers for ROWDs
and WDRs are discharges of “waste that could affect the quality of the waters of the 
state.” (CWC section 13260(a)(1), emphasis added.)  This calls for a more active 
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approach in protecting the waters of the state, not one that only triggers action once 
problems have developed.1  Both federal and state regulatory frameworks will need to be 
considered in the program designed to address these discharges. The use of Conditional 
Waivers may not be appropriate under all circumstances.  The compilation and evaluation 
of existing data, collection of additional data, and assessment of levels of effort in the 
watersheds will assist in this analysis and planning for the ten year program.

Foundational work is what these next few years will entail. It will involve the 
organization of groups, formation or strengthening of partnerships, and the collection and 
analysis of information and to support local program planning for watershed management
that will ensure beneficial uses are protected.  Dischargers are also free to choose the 
option of operating under the waiver for individuals (which entails preparing and 
submitting farm-specific information and plans), or filing ROWDs and obtaining WDRs.

Additional time is needed to extend the term of the Conditional Waiver given the 
following factors: 

Issues not yet resolved and the time that has already elapsed in the two year term
of the Conditional Waiver;
Effort staff has focused on addressing the identified issues which has impacted the
effort in preparing an EIR and developing the ten year program;
Amount of time that will be required for EIR preparation and program
development; and 
In the interest of program continuity (conservatively, given the scope of this 
program, it is unlikely that an EIR and ten year program can be finalized and 
approved by the Regional Board by the existing expiration date – 31 December 
2004).

Should the Regional Board decide to retain the existing Conditional Waiver or adopt the 
Waiver Order, staff proposes extending the term of the Conditional Waiver to three years 
from the date of adoption.  This course of action will provide a framework under which 
foundational work can move forward, meanwhile allowing an appropriate amount of time
for the preparation of an EIR and ten-year program development. 

III. BACKGROUND

 In 1982, consistent with California Water Code (CWC) sections 13263 and 13269, the 
Regional Board adopted a waiver of waste discharge requirements (WDRs) for several 
categories of discharges, including discharges from irrigated lands that include both 
agricultural return flows and stormwater (1982 Waiver).  In accordance with CWC
section 13269, waivers of WDRs in effect as of 1 January 2000 terminated at the end of 

1 In prioritizing work, focusing first on documented problems makes sense, but groups and individuals need
to include prevention of water quality impacts in their programs and efforts. 
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2002. Prior to the termination of the 1982 Waiver, the Regional Board, on 5 December
2002, in compliance with the requirements of CWC section 13263 and 13269 as 
amended, adopted in Resolution No. R5-2002-0201, a Conditional Waiver of WDRs for 
discharges from irrigated lands.

The Conditional Waiver applies to irrigation return flows (both surface and subsurface 
drainage), storm water runoff and operational spills.  For the purposes of this Conditional 
Waiver, the term “irrigated lands” applies to lands where water is applied for the purpose
of producing crops and includes commercial nurseries, nursery stock production and 
managed wetlands. The Conditional Waiver conditions encourage the development of
(1) Watershed Groups that consist of both Dischargers and other parties, or (2) farm-level
water quality management plans.  Watershed Groups will jointly conduct work to meet
waiver conditions while the owners and operators of irrigated lands would conduct the 
farm-level efforts.  There are specific technical reports and deadlines that must be met in 
order to qualify for the coverage under the Conditional Waiver.

For those Dischargers who obtain coverage under the Conditional Waiver, the following 
conditions must be achieved: 

Development of plans to address regional or on-farm water quality issues 
Water quality monitoring to assess impacts of the discharges 
Development and implementation of management practices, as needed, to meet
applicable receiving water limits

The Conditional Waiver applies throughout the Central Valley Region.   Persons 
responsible for discharges from irrigated lands, including storm water runoff, have the 
option of obtaining coverage under the Conditional Waiver or submitting a ROWD for 
general or individual WDRs.  This Conditional Waiver does not apply to persons that 
manage irrigated lands that do not discharge waste to surface waters. 

The Regional Board limited the term of the Conditional Waiver to two years (2003 
through 2004).  Prior to the end of the two years, the Regional Board intended to 
reevaluate the Conditional Waiver. The Conditional Waiver may be terminated at any 
time for any individual or group of dischargers or for an entire category of discharges.
The two-year term would allow the Regional Board to assess the progress of the program
and make adjustments as necessary.

IV. REVIEW OF CURRENT ACTIVITIES

Petitions to the State Water Resources Control Board, requesting review of the 
Conditional Waiver Resolution
In early January, the State Board received two petitions requesting review of the Regional 
Board’s action to adopt the Conditional Waiver.  One petition was filed by environmental
groups (DeltaKeeper and San Francisco BayKeeper (projects of WaterKeepers Northern 
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California), Natural Resources Defense Council, California Public Interest Research 
Group, the Ocean Conservancy, and California Sport-fishing Protection Alliance).  The
second petition was filed by the Agricultural Water Quality Coalition, which consists of 
over thirty agricultural and water organizations.  To date, the State Board has not 
requested the administrative record or Regional Board comments regarding the petitions. 

Environmental Groups File Lawsuit over Regional Board’s Decision on Irrigated 
Lands
On 9 January 2003, WaterKeepers Northern California, California Public Interest 
Research Group, Inc., Natural Resources Defense Council, Inc., and California 
Sportfishing Protection Alliance petitioned the Superior Court of Sacramento County to 
issue a Writ of Mandate ordering the Regional Board to set aside its orders adopting a 
Negative Declaration under the California Environmental Quality Act (CEQA) and the 
Conditional Waiver. Petitioners allege that the discharge of pesticides and other wastes 
from agricultural operations impair the waters of the Central Valley Region. Petitioners 
also allege that the Negative Declaration and initial study prepared by the Regional Board
failed to disclose significant environmental impacts and that an environmental impact
report (EIR) should have been prepared. 

University of California at Davis (UCD) Monitoring Contract
On 23 November 2002, the Regional Board executed an interagency agreement with the 
UCD to conduct an evaluation of agricultural drainage water quality throughout the 
Central Valley Region.  The monitoring implementation plan has been developed by 
UCD and submitted to the Regional Board for review and approval by the contract
manager.  This plan contains various monitoring criteria, including, when, where, how, 
event monitoring, and monitoring constituents. A Technical Advisory Committee (TAC)
was formed to assist in review of the implementation plan and provide technical 
assistance to the contract manager.  On 21 February 2003, the first Technical Advisory 
Committee meeting was held to receive comments and input on the proposed 
implementation plan’s project.  The monitoring plan was approved by the contract 
manager and UCD began monitoring during the week of 24 March 2003. This is phase 
one of a two-phase monitoring effort the Regional Board is undertaking to characterize 
agricultural drainage and stormwater drainage from irrigated lands. 

Future Monitoring (Phase Two)
The State Board provided Cleanup and Abatement funds to the Regional Board to follow-
up the UCD monitoring contract to expand the monitoring of these discharges and further 
assess the impact of these discharges on water quality throughout the Central Valley 
region.  As discussed during the December 2002 Regional Board meeting, phase two 
monitoring efforts must be ready prior to the completion of the UCD contract to ensure 
that monitoring contract resources are available to the Regional Board without the loss of 
monitoring during the 2003/2004 wet season and 2004 irrigation season.  To execute a 
contract for phase two monitoring, staff is preparing a Request for Technical Proposals 
for Water Quality Investigation (RTP).  The RTP will include sample collection, 
laboratory analyses and reporting field and laboratory data.  The RTP will identify the
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technical requirements for the field and laboratory activities and the minimum
qualifications of interested persons.  Based on State administrative contracting 
requirements, the RTP will be submitted to the State agencies and University laboratories
that may be interested and can conduct this type of field and laboratory work.  Regional 
Board staff anticipate that the RTP will be mailed by the mid April 2003.  Interested 
agencies will receive 30 days  to submit their technical proposals. Staff will take 
approximately two weeks to evaluate the proposals and award the contract.  Staff will be 
submitting a request for contract with the potential contractor to the State Board Contract
Office by 1 June 2003.  A contract is anticipated to be in place prior to September 2003.
Staff will coordinate with the contractor to schedule and perform the dormant spray 
season (2003/ 2004) irrigation season monitoring.

Status of Environmental Impact Report, the 10 Year Program
In adopting Resolution No. R5-2002-0201, the Regional Board committed to preparing a 
10-year implementation Program for the regulation of waste discharge from irrigated 
lands to assure water quality standards are met, and to undertake an EIR process during
the next two years to analyze the potential significant adverse environmental impacts of
that project.  To initiate the EIR process, Regional Board staff have prepared a Notice of 
Preparation (NOP), in accordance with the California Environmental Quality Act. The 
NOP is included in the Staff Report as Attachment A.  The NOP specifies that the 
project will be an analysis of the potential significant adverse environmental impacts of 
the Regional Board’s regulation of discharges of waste from irrigated lands to waters of
the state in accordance with the Regional Board’s regulatory authority under Porter-
Cologne.   Specifically, the environmental review will analyze the potential significant 
adverse environmental impacts of the regulation of discharges of waste using one or more 
of the regulatory approaches available to the Regional Board, pursuant to Porter-Cologne.
Regional Board staff held two EIR scoping meetings with stakeholders in Fresno and 
Sacramento, on 5 and 6 March 2003, respectively.  Written comments were submitted by 
31 March 2003.  Review of these comments is ongoing.  Additional planning and scoping 
sessions may be proposed based on the comments received by the Regional Board on or 
before 31 March 2003.  Since the Regional Board intends to fund and direct the 
preparation of a draft and final EIR by an independent contractor, a draft Request for 
Proposals (RFP) is being developed.   An updated schedule of tasks to complete the EIR
is included in this staff Report as Attachment B.

Status on Available Management Practices Resources for the Control of 
Agricultural Nonpoint Source Pollution from Discharges from Irrigated Lands 

A key component of the Conditional Waiver is for Watershed Groups or individual 
Dischargers to identify and promote management practices that reduce discharges of 
waste from irrigated lands to acceptable levels. At the December meeting, questions were
asked regarding which existing management practices are available to Dischargers to 
control  discharges of waste.  The Regional Board directed staff to investigate categories 
of management practices and provide the information for discussion. 
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In response to the Regional Board’s request, management practice information has been 
collected and archived in a matrix of reference resources.  This matrix has been attached
(Attachment C) to the Staff Report for the Regional Board’s review.  The matrix is 
divided into three key areas for nonpoint source runoff control; pest management
strategies, onsite practices, and crop production material application methods.  There is a 
brief description of the management practice, the reference, and where the resource can 
be accessed.  Through the process, the selection of which measures to incorporate in the
matrix was based on those strategies developed in conjunction with acceptable scientific
methods, including peer review, and germane to the crop production systems of 
California.  This included information from research conducted by the Natural Resources 
Conservation Service, University of California, the State Board, the Regional Board, 
California Department of Pesticide Regulation, and other leading research institutions.
The matrix was specifically designed to dovetail with other efforts in progress within the 
Regional Board and is not a complete compilation of management practice resources.
Presently, the matrix can be accessed through the Regional Board shared drive for 
internal use.  If the Regional Board would like this information to be available to the
public, the Regional Board could direct staff to post the matrix on its website.

There is a diversity of comprehensive management measure information available to 
Dischargers and sustainable practice research is ongoing in many commodity areas.  In 
addition, through the partnerships formed between commodity groups, University of 
California, and regulatory agencies such as the Department of Pesticide Regulation,
growers can connect with professional support when implementing production 
approaches to include a menu of management practices.  For example, the California 
Almond Board has a website devoted to grower education and outreach on the progress 
of the almond industry Pest Management Alliance.  Interested persons can access current 
and past reports on strategies for reducing the offsite movement of organophosphate 
pesticides from orchards; information on alternative pest control tactics, including a 
calculator to compare and contrast production costs prior to choosing a specific pest 
control method; and a calendar of dates for attending field demonstration seminars where 
growers can discuss and observe first hand the implementation of management practices.

Also provided in Attachment D of the Staff Report is a “Commodity Outreach Contact 
List.”   This list will assist Regional Board staff, the individual Dischargers, Watershed
Groups and the public in working to address commodity specific issues.  Note that the 
Regional Board is not directing that Dischargers use any specific practice, but is simply
providing available information for use as appropriate. 

V. MONITORING AND REPORTING ISSUES

Monitoring Requirements
The Conditional Waiver includes conditions that require Watershed Groups or individual 
farmers (Dischargers) to develop monitoring programs to assess the sources and impacts
of waste in discharges from irrigated lands, and where necessary, to track progress  to 
reduce the amount of waste discharged.  Regional Board staff have proposed a 
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Monitoring and Reporting Program (MRP), which outlines the general monitoring, and 
reporting requirements for Watershed Groups and individual Dischargers. The proposed 
MRPs identify minimum requirements and must be expanded by the Discharger or the 
Watershed Groups to address watershed or facility specific issues.  The Watershed Group 
could also receive a watershed specific MRP executed by the Executive Officer based on 
the proposed MRP and the monitoring plans presented to the Regional Board as required 
by the Conditional Waiver.  Watershed Groups and Dischargers will be required to meet 
this MRP.   They will not be able to implement any changes to this MRP that would 
reduce the quantity or quality of the monitoring and reporting until the Regional Board or 
the Executive Officer issues a revised MRP.  The purpose of this monitoring program is 
to describe the minimum requirements for a Watershed Group and a Discharger 
Monitoring Program.  The Watershed Group shall add specifics to this program,
including sites to be monitored, frequencies of monitoring, parameters to be monitored,
documentation of monitoring protocols to complete a MRP Plan that will be submitted to 
the Regional Board for review and approval by the Executive Officer.  Staff will assess
the need to propose watershed or Discharger specific MRPs based on all of the 
information available to the Regional Board.  The proposed MRPs are attached to this 
Staff Report.  The MRPs can be considered by the Regional Board as part of the 
proposed revised conditional Waiver or separately as a stand-alone document.  Staff 
recommend that the Regional Board approve the MRPs for both Watershed Groups and 
individual Dischargers

Monitoring Quality Assurance Project Plan
As required by the Conditional Waiver, Watershed Groups and individual Dischargers 
are required to develop and submit to the Regional Board a monitoring program as stated 
above.  Collecting, analyzing and presenting water quality data to determine compliance
with the conditions of the Conditional Waiver must be done to a high standard.  The 
agricultural and environmental interests have both stated repeatedly, that water quality 
data must be of high quality when conducting special studies, water body assessments,
and ambient monitoring programs.  For this past work, various Quality Assurance Project
Plans (QAPPs) have been developed and implemented to insure that limited monitoring
resources are used efficiently, effectively and result in high quality data.  Regional Board 
staff propose that QAPPs must be developed by the Watershed Groups and Dischargers 
and shall include site-specific information and field and laboratory quality assurance 
requirements. The QAPPs are required to be submitted to the Regional Board for review
and approval by the Executive Officer. Regional Board staff developed QAPP
requirements to identify the major elements of a quality assurance and a quality control 
program that need to be described in the monitoring QAPP. The objective of the QAPP 
requirements is to explain the quality assurance components that should be included in 
the QAPP for the watershed monitoring. The elements described in the QAPP
requirements document will provide a framework for developing watershed specific
monitoring QAPP.  The proposed QAPP Requirements are attached to and part of the 
proposed MRPs (MRP, Attachment A).
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Pesticide Use Reports 
A question has been raised regarding the use of Pesticide Use Reports (PUR) instead of 
submitting pesticide data to the Regional Board as part of the monitoring requirements.
Monitoring data reports and implementation (management practices and effectiveness 
monitoring) plans cannot be adequately reviewed without information on the types and 
amount of pesticides being used in the watershed. To be effective in providing this 
information to the Watershed Groups and the Regional Board, the PUR must timely
report the type, volume and use.  Timely reporting is critical in order to adequately
evaluate current discharges and the effectiveness of the implementation plans. 
Unfortunately, the PUR is not released during the same year the information is collected 
and is difficult or impossible for the Regional Board staff to extract data and relate that
data to specific implementation plans or watershed efforts.  In addition, given the 
extremely limited resources available to the Regional Board to implement this program,
the use of the PUR instead of the direct submittal of pesticide data cannot be considered
feasible.  Currently, growers are required to report the pesticides used, amount of 
pesticides, the size of the field treated, the location of the field, the land use and crops, 
and the time of application to the County Agricultural Commissioners.  Dischargers 
operating under the Conditional Waiver for individuals must submit this information as 
part of the Conditional Waiver reporting requirements.  Dischargers participating in a
Watershed Groups must submit this information to the group for compilation and 
analysis.  Watershed Groups must summarize this information as part of the Conditional 
Waiver reporting requirements.

VI. MAJOR ISSUES REGARDING THE CONDITIONAL WAIVER OF 
WASTE DISCHARGE REQUIREMENTS FOR DISCHARGES FROM
IRRIGATED LANDS 

Environmental, agricultural and municipal water provider groups have raised issues on 
specific provisions of the Conditional Waiver, and the U.S Fish and Wildlife Service and 
California Department of Fish and Game have commented on the applicability of the 
Conditional Waiver for managed wetlands.

Regional Board staff has evaluated these issues and identified the major concerns that can
be addressed at this time. The following information discusses each of the major issues.
The format for each issue includes a statement of the issue, the relevant excerpt from the 
Conditional Waiver, the Agriculture and Environmental Group positions, a list of 
considerations relevant to the issue, an analysis of alternatives that may be considered by 
the Regional Board, and staff recommendations. In some cases, staff has proposed 
revisions to the Conditional Waiver.
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Issues discussed in this report are as follows:

1. Should the goal of the Conditional Waiver be restated?
2.A Should Individual dischargers be identified?
2.B What do Watershed Groups need to look like and how will these groups
2.C Should Watershed Groups be responsible for compliance with the conditions of 

the Waiver as a Discharger?
3. Should the Dischargers pay fees?
4. Should the discussion of prioritization be revised?
5. Should management practice development, evaluation, tracking and enforcement

of implementation of Watershed Group management practices be revised in the 
Conditional Waiver?

6. Should the Conditional Waiver be revised to provide additional detail on which 
reports will be reviewed and approved by the Regional Board?

7. Should the Conditional Waiver for Watershed Groups require water quality
management plans from every individual?

8. Should the Conditional Waiver specify that the watershed monitoring programs
include waste constituents of concern to drinking water providers?

9. Should the Conditional Waiver require that the watershed plan be updated 
annually?

10. Should managed wetlands be considered irrigated agriculture?
11. Should discharges from rice acreage not specifically addressed by the Rice 

Pesticide Program cover by the Conditional Waiver?
12. Should the Conditional Waiver be revised to provide additional detail on the 

criteria that must be met by the monitoring program, including whether 
bioassessment can be included in monitoring plans and whether load reductions 
must be estimated and monitored?

ISSUES

1. Should the goal of the Conditional Waiver be restated? 

Existing Resolution:

“BE IT FURTHER RESOLVED, that the goal of these waiver conditions is to assist 
in achieving water quality objectives in the Water Quality Control Plans (Basin Plans)
by providing a program to manage discharges from irrigated lands that cause or 
contribute to conditions of pollution or nuisance as defined in Section 13050 of the 
California Water Code or that cause or contribute to exceedances of any Regional, 
State, or Federal numeric or narrative water quality standard.”
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Agricultural Position: 
The stated goal is too broad. While progress will be made, it is unreasonable to think
that all problem discharges will be brought completely under control within the 
limited timeframe of the term of the waiver. The goal should be assessment of water 
quality and the impacts of constituents that can adversely affect beneficial uses and 
promote the adoption of appropriate management practices. 

Environmental Position:
Merely assisting in achieving objectives will not assure compliance with objectives. 

Considerations:
The Conditional Waiver replaces the waiver adopted for irrigated lands in
1982 so that these discharges are regulated and comply with Basin Plan and 
the Water Code. 

The Conditional Waiver provides a program to improve the management of 
discharges from irrigated lands by the dischargers and by the Regional Board. 

The Conditional Waiver requires the development of information to document
that discharges from irrigated lands are in compliance with Regional, State, or 
Federal numeric or narrative water quality standards and/or identifies
discharges that require additional management practices be implemention to 
bring those discharges in to compliance.

It is in the public interest for dischargers to comply with water quality 
objectives and protect beneficial uses.

The goal of the waiver conditions was discussed during the 5 December 2002 
Board meeting and by the end of the public hearing, all parties appeared to 
understand the intent. The Regional Board directed staff to begin developing 
an EIR for a ten year plan to bring discharges into compliance with Regional, 
State, or Federal numeric or narrative water quality standards, so when this 
environmental assessment is complete there will likely be additional actions
the Regional Board can consider and adopt to ensure compliance with the 
Regional Board’s plans and polices and the Water Code.

Discussion
The goal of the Conditional Waiver is to ensure that discharges from irrigated lands to 
surface waters are in compliance with the Water Code and the Regional Board’s plans 
and policies.  The Conditional Waiver can and does contain a time schedule to document
existing water quality conditions, management practices, implementation plans, and 
water quality improvements which will lead to compliance with these plans and policies. 

- 17 - 



Staff Report
Conditional Waiver of Waste Discharge Requirements
For Discharges from Irrigated Lands
April 2003 

The Regional Board should consider more specific findings to clarify the intent of the 
Conditional Waiver and why the conditions are needed.  The first question may be “Is a 
Conditional Waiver needed for discharges from irrigated lands?”  Staff agree that  a 
Conditional Waiver is needed and should be adopted by the Regional Board.  A 
Conditional Waiver can effectively and efficiently regulate some types, if not many
types, of irrigated land discharges. The Water Code requires persons who discharge waste 
to waters of the state to obtain WDRs or a conditional waiver of WDRs.  Discharges from
irrigated lands typically contain wastes, including pesticides and sediment.  Therefore, 
either WDRs or a waiver is required for such discharges.  The 1982 Waiver did not 
provide adequate conditions and would not comply with recent revisions to CWC section 
13269.  The new Conditional Waiver can provide improved and effective management of 
some discharges from irrigated lands, but not all discharges.  Staff considered a 
Conditional Waiver (existing or revised) as one of the many alternatives available to the 
Regional Board to effectively regulate irrigated lands Dischargers.

The Conditional Waiver can begin to better document existing water quality conditions; 
identify major discharges; identify problematic activities, crops, regions, and 
constituents; and identify effective management actions or practices.  This information
and documentation is critical to the mission of the Regional Board and will assist the
Regional Board in the development and completion of the EIR for the ten-year
implementation program to bring these types of discharges into compliance with the State
and Regional Boards plans and policies.

The Conditional Waiver must include conditions to ensure compliance with water quality
control plans and with the Water Code.  At a minimum, the conditions must require the 
identification of discharges and/or Dischargers, improve and document communication
between the Dischargers and the Regional Board (as there was limited or no
communication under the 1982 Waiver), help to identify the specific actions and 
standards necessary to manage the conditional waiver program, and to ensure that water 
quality is protected.  The conditions must be sufficient to ensure that authorized 
discharges are not against the public interest and to ensure that the quality of  the waters
of the State are protected. Waiver conditions cannot allow for discharges that exceed 
water quality objectives or do not comply with the Basin Plan requirements.

Alternatives
Option No. 1 Do not revise the goal statement in the Resolution.

Option No. 2 Include language indicating beneficial uses must be protected. This option 
would address concerns expressed by both the agricultural community and 
municipal water providers.

Option No. 3 Replace the phrase “assist in achieving” with “achieve”. This would more
accurately reflect the law and the Regional Board’s intent of the 
conditions in the Conditional Waiver.
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Option No. 4 Add a target date for achieving water quality objectives. The proposed 
Conditional Waiver states that the Regional Board has directed staff to 
develop an EIR for the development of a ten-year implementation plan. 
Referring to the plan in the goal statement can highlight this target. 

Option No. 5 Add a finding to the Conditional Waiver that states the Regional Board’s 
intent that the goal of the conditions in the Conditional Waiver.

Staff Recommendation

Staff recommends Option No. 5 to revise the findings to better state the intent of the 
Regional Board with regard to the Conditional Waiver.  Additional findings are also
proposed in the Conditional Waiver to address option No. 2.  Option No. 4 is addressed 
by revision of the existing Resolution and proposed Conditional Waiver, which added the 
development of an EIR for a ten year implementation program.

2.A.  Should Individual dischargers be identified? 

Existing Conditional Waiver:
“Organization

General
The initial submittal from the Watershed Group must identify the lead agencies
and/or organizations that will develop a watershed or subwatershed program, the 
key contact(s), a description of the watershed, a map of the watershed and a 
commitment to work with the Regional Board to satisfy the conditions of this 
waiver.

Map
The Watershed Group will provide a map of the area covered by the watershed 
program.  Additional participants who are not identified as a lead 
agency/organization should also be provided at this time.”

Agricultural Position:
Individual Dischargers should not be identified.  It is unnecessary, unreasonable and 
infeasible to identity all participants.  Confidentiality must be maintained to avoid the
risk of third party lawsuits.

Environmental Position:
Identification of every field, drain, farmer & chemical used in the watershed is 
essential to ensure that water quality is protected.  An adequate regulatory mechanism
must include specific identification of growers that participate in watershed programs
so the Regional Board is able to audit program implementation.  Participants must be 
identified so the Regional Board can audit the program and identify egregious 
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polluters.  Information is needed to fill information gaps in Regional Board 
knowledge regarding how many agricultural discharges are occurring and chemical
use.

Considerations:

If the Watershed Group is the only entity that knows which Dischargers are active 
participants, there is no way for the Regional Board to determine which 
Dischargers are not operating under the Conditional Waiver. The Regional Board 
must be able to identify which regulatory track a Discharger chooses (i.e., 
Watershed Group waiver, individual waiver, or waste discharge requirements).

Porter-Cologne (CWC Division 7) does not provide for Discharger 
confidentiality, and has no citizen suit provisions.

Discussion:
Porter-Cologne applies broadly to “persons” who discharge waste that could affect the 
quality of the waters of the State.  The Regional Board typically refers to such persons as 
“Dischargers.”  In additional to individuals, CWC section 13050(c) provides that the term
“person” includes any city, county, district, the state and the United States, to the extent 
authorized by law.  “Persons” that are considered “Dischargers” include business owners
or landowners that conduct the activities that result in the discharges of waste, operators 
who lease land from landowners and conduct the activities that result in the discharges of 
waste, and, in most cases, the landowners that lease the land to others who conduct the 
activities that result in the discharges of waste.
Although the landowner's responsibility for the discharge may be indirect, several orders 
of the State Board have upheld the principle that landowners can and should be named as 
dischargers in waste discharge requirements and enforcement orders. (State Water
Resources Control Board, Office of Chief Counsel, Memorandum to Division of Water
Quality, 24 September 1987.)   CWC sections 13260, 13263, and 13269 require persons 
who discharge waste (dischargers) to obtain WDRs or a conditional waiver of WDRs.
The responsibility for the discharges rests with the “persons” as defined in Porter-
Cologne.   Porter-Cologne does not provide for Discharger confidentiality. 

Dischargers are ultimately responsible for the discharges of waste they cause.  A credible 
program must be developed and implemented consistent with the requirements of Porter-
Cologne to support adoption of a Conditional Waiver instead of WDRs or prohibitions of 
discharge.  A credible program should include a way for the Regional Board to identify 
which regulatory track a Discharger chooses (i.e., Watershed Group waiver, individual 
waiver, or waste discharge requirements). A certain base level of Discharger information
will need to be submitted to the Regional Board for this to be a credible program.
However, for dischargers operating under a Watershed Group, specific information on 
operational practices and implementation of management practices can be collected, 
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analyzed and summarized on a watershed scale by these groups for submission to the 
Regional Board. 
Both owners and operators are included within the term “where that term is used to interpret Porter-Cologne.

 Staff recommends that the Conditional Waiver be revised to clarify that Watershed
Groups must include owner and operator information for the parcels included within the 
Watershed Group. 

Alternatives:

Option No. 1 – Do not change the Conditional Waiver (i.e., continue to require
identification of dischargers included within the Watershed Group). 

Option No. 2 – Continue to require identification of dischargers included within the
Watershed Group and revise the Conditional Waiver to clarify that Watershed Groups
must identify owners and operators for all parcels included within the Watershed Group. 

Option No. 3 – Revise the Conditional Waiver to eliminate the requirement that
Watershed Groups identify the dischargers included within the Watershed Group. 

Staff Recommendation:
Option No. 2.  This information is necessary for a credible and viable regulatory
program.  The proposed Conditional Waiver has been revised to clearly require the 
Watershed Groups to submit a list of Dischargers (owners and operators) that will 
participate in the Watershed Groups under the terms and conditions of the Conditional 
Waiver.

2.B. What do Watershed Groups need to look like and how will these groups be 
accountable?

Existing Conditional Waiver:
Conditions focus on deliverables that must be submitted to the Regional Board.
There are no conditions relative to group structure and/or operations. 

Agricultural Position:
Water agencies have no enforcement powers so must not be held accountable for 
individual dischargers’ non-compliance that may be reflected in the district’s 
discharges from the drainage system.
Sanctions for non-compliance or non-participation are vague. More detail is 
needed.  Will the entire group be held accountable for failure to meet standards
imposed at the watershed level? If so, will all growers in the group be subject to 
loss of the waiver.  What steps, if any, short of waiver revocation does the 
Regional Board expect to take?
If a group fails or does not form at all, the financial burden is placed on individual
farms – may put some farms out of business. 
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The role of the Watershed Group is to encourage their membership to implement
appropriate practices but the group will have no ability or authority to enforce 
this.

Environmental Position:
None stated specifically related to group structure and/or operations, or group-
level accountability. 

Considerations:
It is recognized that water agencies, other than the State and Regional Boards, do 
not have enforcement power under Porter-Cologne.  It is also recognized that 
some water districts have the express authority and have undertaken 
responsibilities for managing water quality. 
Porter-Cologne does not clearly provide for enforcement actions against
Watershed Groups.  The Regional Board’s enforcement authority under Porter-
Cologne is focused on Dischargers.

Discussion:
Waiver conditions focus on the nature and quality of the information the Watershed
Groups  must generate and the activities they undertake to ensure water quality objectives
are met and beneficial uses are protected. It is not as important what the Watershed 
Groups look like or how they choose to operate.  What is important is the information
they develop, and the monitoring and implementation activities they conduct.  Thus, 
group “form” conditions were not incorporated into the waiver.  Further, what these 
groups look like will most likely vary greatly depending upon the individuals in the given 
localities and organizational structures/efforts that already exist.  Communities should be 
afforded flexibility to determine what structure and operations will work best for their
respective areas.  Thus, waiver conditions are centered on information and activities.

Porter-Cologne does not clearly provide a method by which a Watershed Group could be 
held accountable through enforcement actions.  Enforcement authority in the Porter-
Cologne Act is focused on discharges and dischargers.  Group-level accountability does
exist, however, in the form of the consequence should the Watershed Group fail to 
comply with the conditions of the Waiver.  CWC section 13050 authorizes the Regional 
Board to enforce the conditions of a waiver.  In addition, failure to comply with the 
Conditional Waiver will result in termination of the waiver with respect to those 
Dischargers included within a Watershed Group.

It is recognized that Watershed Groups in general would not have formal enforcement
authority over members.  However, groups could condition membership on reasonable 
participation, and not include recalcitrant dischargers within their respective watershed
program.  The Watershed Group should seek to implement group activities in a manner
that will prevent water quality impairments, address known water quality impairments,
and demonstrate sufficient improvements over a reasonable amount of time to support 
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continued regulation under a conditional waiver.  Watershed Groups should determine
the best approach for their respective areas. 

The following is additional information relative to particular entities, with selected
excerpts from the Draft Program of Implementation Report for the Control of Diazinon 
in the Sacramento and Feather Rivers, May 2002, Regional Water Quality Control 
Board, Central Valley Region,  (CVRWQCB, 2002): 

    Water Districts

California law defines a water district as any district or other political subdivision, 
other than a city or county, a primary function of which is the irrigation, 
reclamation, or drainage of land or the diversion, storage, management, or 
distribution of water primarily for domestic, municipal, agricultural, industrial,
recreation, fish and wildlife enhancement, flood control, or power production 
purposes.  (Wat. Code, § 20200.)  Such districts include, but are not limited to, 
irrigation districts, county water districts, California water districts, water storage 
districts, reclamation districts, county waterworks districts, drainage districts, water 
replenishment districts, levee districts, municipal water districts, water conservation 
districts, community services districts, water management districts, flood control 
districts, flood control and floodwater conservation districts, flood control and 
water conservation districts, water management agencies, and water agencies.
(Ibid.)

Generally, in California there are two methods for forming districts: (1) by 
enactment of a general act under which the districts may be formed in accordance 
with procedures set forth in the act; and (2) by a special act creating the district 
and prescribing the powers it will have, its territory and procedural provisions.
The California Department of Water Resources (DWR) updated a general 
comparison of water district acts in 1994 (DWR, 1994), wherein it summarized the 
39 general acts and 116 special acts in existence at the time. 

The Water Code provides general authority for the following types of districts: 

County Flood Control Districts (division 5, part 1, chapter 2) 
Irrigation Districts (division 11)
County Water Districts (division 12) 
California Water Districts (division 13)
California Water Storage Districts (division 14)
Reclamation Districts (division 15)
County Waterworks (division 16)
County Drainage Districts (division 17)
Water Replenishment Districts (division 18)
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Municipal Water Districts (division 20)
Water Conservation Districts (division 21)

The purposes of districts vary and in general can include developing water rights; 
producing, acquiring, transporting, storing, supplying and distributing water for 
irrigation, domestic, industrial and municipal purposes; water storage; collecting, 
treating and disposing of sewage, waste and storm water; water conservation; 
managing groundwater; hydroelectric power generation; and draining and 
reclaiming lands. 

Some districts have the express authority and have undertaken responsibilities for 
managing water quality.  Water Replenishment Districts have broad authority (even 
extending beyond district boundaries) to protect groundwater from contamination 
(Wat. Code, §§ 60224-60226). Some districts formed under special act also, among 
their other roles, undertake water quality management functions for ground water.
The Colusa County Flood Control and Water Conservation District has the 
authority to carry out programs to solve groundwater problems (DWR, 1994, p. 
149).   The Orange County Water District, in addition to storing, acquiring and 
distributing water, has authority to improve and protect quality of groundwater 
supplies (DWR, 1994, p. 250).  The San Gabriel Basin Water Quality Authority has 
authority to undertake projects to correct water quality problems and to adopt a 
basin-wide groundwater quality management and remediation plan consistent with 
federal, state and local plans (DWR, 1994, p. 306).

Additionally, surface water quality management has been included in the roles 
undertaken by some districts formed by special acts.  The El Dorado County Water 
Agency has authority to control and conserve storm and flood waters; and to store, 
conserve, reclaim, appropriate, acquire, import and protect water (DWR, 1994, p. 
169).  The Mariposa County Water Agency, in addition to controlling and
conserving flood and storm waters; and storing, conserving, reclaiming and 
importing water; has the authority to prevent contamination (DWR, 1994, p. 213).
The Mojave Water Agency includes water protection in its authorities (DWR, 1994, 
p. 220), as does the Placer County Water Agency (DWR, 1994, p. 259).  The 
Monterey County Water Resources Agency includes protection of water quality in 
the functions it carries out (DWR, 1994, p. 228).  The South Delta Water Agency
has the authority to enter into contracts with the United States and California to 
assure the lands within the agency’s jurisdiction have a dependable supply of water 
of suitable quality sufficient to meet present and future needs (DWR, 1994, p. 349).
The Sutter County Water Agency has authority to prevent pollution and 
contamination of water (DWR, 1994, p. 353), as does the Tuolumne County Water 
Agency (DWR, 1994, p. 363), and the Yuba-Bear River Basin Authority (DWR, 
1994, p. 376). 

Numerous flood control and water conservation districts include among their 
responsibilities the protection of watercourses and watersheds from flood and 
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storm waters.  The Contra Costa County Flood Control and Water Conservation 
District includes this as one of its purposes along with participating in the NPDES 
program (DWR, 1994, p. 151). Watercourse and watershed protection from flood 
and storm waters is also a specified purpose for the Lake County Flood Control
and Water Conservation District (DWR, 1994, p. 192), the San Bernadino County 
Flood Control District (DWR, 1994, p. 299), the San Joaquin County Flood Control 
and Water Conservation District (DWR, 1994, p. 312), the San Luis Obispo County 
Flood Control and Water Conservation District (DWR, 1994, p. 315), and the Santa 
Barbara County Flood Control and Water Conservation District (DWR, 1994, p. 
320).

While water quality is not specifically stated in relation to the watershed protection
from flood and storm water purpose, other flood control districts have provided 
more specifically for water quality management in their authorities.  The Del Norte 
County Flood Control District is authorized to prevent the unlawful pollution of 
water (DWR, 1994, p. 162).  The Orange County Flood Control District includes 
among its authorized purposes water quality monitoring, and control and 
enhancement of water quality (DWR, 1994, p. 248).  Additionally, the San Mateo 
County Flood Control District includes in its authorities the prevention of pollution 
or diminution of the water supply (DWR, 1994, p. 318).

The authorities and purposes of water agencies vary and not all provide specifically 
for drainage or water quality management.  The Natural Heritage Institute (NHI)
prepared a report for the San Joaquin Valley Drainage Program in 1990 entitled 
Legal and Institutional Structures for Managing Agricultural Drainage in the San 
Joaquin Valley: Designing a Future.  The focus of this report was on addressing salt 
and trace metal contamination in the San Joaquin River and Tulare Basin, but the 
analyses and recommendations could have applicability relative to pesticide 
contamination in surface waters.  The report noted that institutional responsibility
for drainage management is diffuse and ambiguous, but that the enabling acts for 
districts do grant express legal authority for districts to provide drainage services.
(NHI, 1990, pp. I-2 to I-3.)  The report concluded that water supply districts seemed 
best suited to take a lead role on drainage management for a number of reasons, 
some of which include: 

The districts are in the best position to implement source control, 
given they are the dominant suppliers of irrigation water. 
The districts can promote uniform improvements in irrigation 
practices on the farm. 
The local districts are better able than the water development or 
regulatory agencies to tailor drainage solutions to the local variables. 
The active cooperation of the districts and growers will be
indispensable to a stable solution. That cooperation is most likely to 
occur if the districts, rather the federal or state agencies are given 
control over drainage management.  (NHI, 1990, pp. I-3 to I-4.)
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NHI noted that the district acts should be amended by the legislature to clarify that 
as an integral part of their purpose and mission, the districts have legal 
responsibility to reduce, control and provide for the disposal of drainage waters 
according to laws and regulations governing the fate of these waters in the 
environment; that the amendments vest legal liability for drainage management in 
the districts; and that the choice of means be left to the districts themselves, subject 
only to their achieving performance requirements imposed by the regulatory bodies 
that govern disposition of drainage contaminants in the environment.  (NHI, 1990, 
p. I-4.)

In 1992 legislation was enacted which authorized nearly all local water services 
agencies to adopt groundwater management plans and implement a groundwater 
management program for basins not already being managed.  (Wat. Code, § 10750, 
et seq.)  Among numerous features, groundwater management plans could include 
regulation of the migration of contaminated groundwater.  (Wat. Code, § 10753.7, 
subd. (c).)  (CVRWQCB, 2002, pp.26 –29.)

Districts could be subject to waste discharge requirements.  The following is an excerpt 
from an Office of Chief Counsel memorandum dated 30 June 1999 discussing Regional 
Board authority to regulate groundwater recharge.  While the subject of that 
memorandum is not directly on point here, portions of the analysis are applicable.

The State Board is charged with formulating and adopting state policy for “water 
quality control.” (§13140.) “Water quality control” is defined as “the regulation of 
any activity or, factor which may affect the quality of the waters of the state and 
includes the prevention and correction of water pollution and nuisance.” (§13050, 
subd. (i).) The terms “any activity or factor” are obviously very broad in scope. 

“Pollution” is defined in Water Code section 13050, subdivision (1) as “an 
alteration of the quality of the waters of the state by waste to a degree which 
unreasonably affects either of the following: (A) The waters for beneficial uses, 
(B) Facilities which serve these beneficial uses.”  This use of the term “waste” 
brings us back to the main issue already raised, which is whether or not natural 
waters can be considered “waste” subject to the State and Regional Boards’
regulatory control. 

The regional boards are charged with establishing “water quality objectives.”
(§13241.) “Water quality objectives” are defined as “the limits or levels water 
quality constituents or characteristics which are established for the reasonable
protection of beneficial uses of water or the prevention of nuisance within a 
specific area.” (§13050, subd. (h).) The terms “water quality constituents or 
characteristics” are also very broad in scope.
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Consistent with this broad statutory language, the Attorney General has opined 
that a human activity that acts to move water from one source and depositing it in 
another can result in a discharge subject to regulation as “waste,” even if the 
moved water is unaltered. (43 Cal.Ops.Atty.Gen. 217 (1964).)  In that analysis, a 
hydroelectric plant proposed to take water from one water body, which seasonally 
included high levels of naturally occurring silts or “fines,” and to deposit that 
water into another water body with a different silt regime. The Attorney General 
opined that the proposed activity could create “conditions of pollution” in the 
receiving water, and fell under the definition of “waste.” 1 (Id, at p. 303.) It did not 
matter that the silts were not of human origin, but naturally occurring in the water 
before the human action of moving the water to another water body. 

Similarly, in 1981, a California Appellate Court addressed the question of 
whether a nuclear power plant could be required to treat water that was taken 
from one water source and, unaltered, expelled in a different water body. 
(Southern Cal. Edison v. State Water Resources Control Bd. (1981) 116
Cal.App.3d 75 1 [172 Cal.Rptr. 306].) The Court found that, despite the fact that 
the plant did not add any of its own pollutants to the water in the process, it could 
be required to treat the water before discharging it to less polluted receiving
waters. (Id., at p. 758.) The Court based its ruling in part on the broad language of 
Water Code section 13050, subdivision (i), investing in the Board the broad 
authority to regulate “any activity or factor which may affect the quality of the 
waters of the state. [Citation omitted.] This language clearly grants the power to 
impose gross limitations on pollutant discharge where necessary to safeguard the 
quality of the receiving water.” (Id., at p. 758, emphasis in original.) 

Finally, in 1989, another California Appellate Court found that a water district 
was properly subjected to a regional board’s discharge requirements governing 
the release of sediment from a dam. (Lake Madrone Water Dist. v. State Water 
Resources Control Bd. (1989) 209 Cal.App.3d 163 [256 Cal.Rptr. 894].) The 
Court based this decision, in part, on its conclusion that the sediment discharge 
was “ ‘associated with human habitation’ within the meaning of subdivision (d) of 
section [Water Code] 13050” because the sediment concentration was a result of 
the dam, which was built by humans. (Id., at p. 169.) 

1 The legislative history of the Act indicates that the Attorney General’s opinions
interpreting “waste” under the Dickey Act, the predecessor to the Porter-Cologne Act, 
were intended to be incorporated in the definition of “waste” under the Porter-Cologne
Act. (See memo by Craig Wilson, dated November 26, 1980, footnote 1, pp. l-2.)

(State Water Resources Control Board, Office of Chief Counsel, 
Memorandum to Division of Clean Water Programs, 30 June 1999.) 

Water districts in some areas appear to be organizing and planning to participate and/or 
take leadership roles in “groups” for purposes of the waiver.  Staff is not recommending

- 27 - 



Staff Report
Conditional Waiver of Waste Discharge Requirements
For Discharges from Irrigated Lands
April 2003 

at this point that waste discharge requirements be issued to districts where authorized.
Efforts that districts have initiated to address the waiver conditions should be allowed to 
progress.

Joint Powers Authority 

Government entities in California can establish formal methods of cooperation through a 
mechanism called a Joint Exercise of Powers Authority (JPA).  A JPA can be used by 
public agencies, including districts, to perform almost any function within the joint 
authorities of the agencies.  Such agreements can be a contractual delegation of authority 
(empowering an agency to act on behalf of the other parties) or provide for the creation of 
a new entity to carry out the goals of the agencies party to the JPA.  An advantage of 
JPAs is that they can provide a structure for conducting a range of activities through an 
independent entity, while leaving internal structure and procedural operations of 
participating districts intact, eliminating the need for reorganization of districts which 
might otherwise be needed to address specific functions or activities.  (NHI, 1990, 
appendix C, p. 2.) 

An example is the San Luis & Delta-Mendota Water Authority (SLDMWA), established 
in January of 1992.   It consists of 32 water agencies representing approximately
2,100,000 acres of federal and exchange water service contractors within the western San 
Joaquin Valley, San Benito and Santa Clara counties.  A primary purpose of establishing 
the SLDMWA was to assume the operation and maintenance responsibilities of certain 
United State Bureau of Reclamation (USBR) Central Valley Project facilities, with the
goal of managing the facilities more efficiently and at a lower cost than the USBR.  The 
SLDMWA also develops, provides and disseminates information to legislative, 
administrative and judicial bodies on a variety of issues such as: Sacramento and San 
Joaquin Delta water exports, water supply, water quality, water development, 
conservation, distribution, drainage, contractual rights, surface and groundwater 
management.  The SLDMWA also played an instrumental role in the December 15, 1995, 
Bay-Delta Accord and developing legislation passed in 1996 by California voters as 
Proposition 204 - The Safe, Clean, Reliable Water Supply Act.  (SLDMWA, 2002.)

The SLDMWA is a participant in the Grassland Bypass Project.  This project involves 
the coordination and cooperation of multiple state and federal entities with overlapping
authorities, interests or activities, including USBR, U.S. Fish and Wildlife Service
(USFWS), U.S. Geological Survey (USGS), USEPA, CVRWQCB, California
Department of Fish and Game (CDFG), and the SLDMWA.  The SLDMWA is 
responsible for controlling agricultural drainage water flows to and from the bypass, the 
CVRWQCB sets and enforces water quality regulations, and the USBR, as owner of the 
bypass, is responsible for decisions regarding the use of the facility and compliance with 
Use Agreement No. 6-07-20-w1319, signed on November 3, 1995, between USBR and 
the SLDMWA.  An oversight committee comprised of representatives from USBR, 
USFWS, CDFG, CVRWQCB, and the USEPA assists with decisions regarding the 
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project and evaluates all operations of the project including monitoring and compliance
with selenium load reduction goals.  Sediment and water quality monitoring, biota 
sampling and toxicity testing are carried out or overseen by project participants.  (SFEI,
2002.)  (CVRWQCB, 2002, p.29.) 

County Agricultural Commissioners

The County Agricultural Commissioners (CACs) address aspects of various regulatory 
programs on a local basis (e.g., pesticide regulation, air quality regulation).  Given the 
local linkages and authorities relative to pesticide use, CACs can be key partners or lead 
entities for groups working on meeting the waiver conditions.  Additionally, growers rely 
upon CACs for information relative to regulatory programs and typically meet
individually with their CAC on an annual basis.  As such, the CACs can be a good means
of getting information on the conditional waiver program directly to the growers.  Given 
resource constraints, additional duties undertaken by CACs would most likely need to be 
supported with funding.  The following are three excerpts from the Draft Program of 
Implementation Report for the Control of Diazinon in the Sacramento and Feather Rivers 
relative to various CAC pesticide regulatory authorities.

Excerpt on some general authorities:
In 1991, California’s environmental authority was unified in a single Cabinet-
level agency — the California Environmental Protection Agency (Cal EPA).  This 
brought the Air Resources Board, State Board, and Integrated Waste Management
Board under an umbrella agency with the newly created Department of Toxic 
Substances Control and Office of Environmental Health Hazard Assessment.  As 
part of this reorganization, the pesticide regulation program was removed from
the California Department of Food and Agriculture (CDFA) and given 
departmental status as the Department of Pesticide Regulation (DPR) within Cal 
EPA.  All pesticide-related statutory responsibilities and authorities were 
transferred to DPR with the exception of the Biological Control Program and the 
pesticide residue laboratory, which remained with CDFA, and local enforcement
duties, which are under the County Agricultural Commissioners.
(DPR, 2001, p. 12.) 

DPR’s oversight of pesticide regulation begins with product evaluation and 
registration (pursuant to FAC, division 7); and continues through regulation of 
pest control operations (pursuant to FAC, division 6, which includes statewide 
licensing of private applicators, commercial applicators, dealers and consultants); 
environmental monitoring; and residue testing of fresh produce.  Their work is 
augmented by approximately 400 biologists working for County Agricultural 
Commissioners (CACs) in all 58 counties on local pesticide enforcement.  (DPR, 
2001, p. 1.)
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Where the FAC places joint responsibility for the enforcement of laws and 
regulations on the Director of DPR and CACs, the CACs are responsible for local 
administration of the enforcement program.  (Food & Agr. Code, § 2281.)  The 
Director of DPR is responsible for overall statewide enforcement, and issues 
instructions and makes recommendations to the CACs that govern the procedures 
CACs follow in the discharge of their duties.  Further, the director furnishes 
assistance in planning and otherwise developing an adequate county enforcement
program, including uniformity, coordination, training, special services, special 
equipment, and forms, statewide publicity, statewide planning, and emergency
assistance.

Additionally, FAC, division 6 provides that a CAC may adopt regulations 
applicable in his or her county supplemental to those of the Director of DPR that 
govern the conduct of pest control operations and records and reports of those 
operations.  The regulations must be filed with, and approved by, the Director of 
DPR before they become operative.11  (Food & Agr. Code, § 11503.)

11 “The director, in his or her review of the commissioner's regulations, shall 
consider, but not be limited to considering, the necessity, authority, clarity, and 
consistency of the regulations, as defined in Section 11349 of the Government
Code.”  (Food & Agr. Code, § 11503.)

(CVRWQCB, 2002, pp.15-16.) 

Excerpt on authorities related to restricted materials:
In addition to licensing and certification requirements, persons possessing or 
using a restricted material must also obtain a permit from the CAC, except for 
certain exceptions provided in FAC section 14006.6.  (Food & Agr. Code, § 
14006.5.)  These permits must comply with the uses designated with the product’s 
registration, unless approval of the director is obtained.  Further, no permit can be 
granted if the commissioner determines that the following subdivisions of FAC 
section 12825 would be applicable to the proposed use: 

a) That has demonstrated serious uncontrollable adverse effects either 
within or outside the agricultural environment.

b) The use of which is of less public value or greater detriment to the 
environment than the benefit received by its use. 

c) For which there is a reasonable, effective, and practicable alternate 
material or procedure that is demonstrably less destructive to the 
environment.

FAC section 14006.5 further provides that each permit issued for any pesticide 
must include conditions for use in writing and that before issuing a permit for any 
pesticide the commissioner shall consider local conditions including, but not 
limited to, the following:
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a) Use in vicinity of schools, dwellings, hospitals, recreational areas, 
and livestock enclosures. 

b) Problems related to heterogeneous planting of crops. 
c) Applications of materials known to create severe resurgence or 

secondary pest problems without compensating control of pest 
species.

d) Meteorological conditions for use. 
e) Timing of applications in relation to bee activity.
f) Provisions for proper storage of pesticides and disposal of 

containers.

Regulations require the CAC to determine if a substantial adverse health or
environmental impact will result from the proposed use of a restricted material.  If
the CAC determines that this is likely, the CAC may deny the permit or may issue 
it under the condition that site-specific use practices be followed (beyond the label 
and applicable regulations) to mitigate potentially adverse effects.  DPR provides 
commissioners with information in the form of suggested permit conditions,
which reflect minimum measures necessary to protect people and the 
environment.  The commissioners use this information and their evaluation of 
local conditions to set site-specific limits on applications.  To maintain CEQA
equivalency, CACs must have flexibility to restrict use permits to local conditions
at the time of the application.  Therefore, the CACs may follow the DPR-provided 
guidelines, or may structure their own use restrictions.  (DPR, 2001, pp. 48-49.) 

A permit is not required for the agricultural use of any pesticide not designated as 
a restricted material unless the commissioner determines that its use will present 
an undue hazard when used under local conditions.  (Food & Agr. Code, § 
14006.6, emphasis added.) 

FAC section 14007 provides that permits are conditional upon compliance with 
the FAC and the regulations promulgated to carry out FAC provisions, along with 
any other conditions that are required to carry out the purposes of laws specific to 
restricted materials (See Food & Agr. Code, division 7, chapter 3.)  These permits
are issued on an annual basis, but can be issued up to a three-year period for 
perennial agricultural plantings (“permanent crops” such as vines and trees), 
nonproduction agricultural sites, or nonagricultural sites.  (Food & Agr. Code, § 
14007.)  Any permit may be refused, revoked, or suspended for permit condition
violations, for violation of applicable statutes or regulations, the failure to pay a 
civil penalty or comply with any lawful order of the commissioner, once that 
order is final.[1]  (Food & Agr. Code, § 14008.) 

The CAC must be notified at least 24 hours prior to commencing the use of a 
pesticide requiring a permit. The notice of intent to apply a restricted material
may be submitted to the CAC by the operator of the property to be treated, by 
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such operator's authorized representative, or by the licensed pest control operator
who is to apply the pesticide.[18]  (Cal. Code Regs., tit. 3, § 6434.) A pesticide use 
report must be submitted to the CAC within seven days after each use of a 
restricted material.  (Food & Agr. Code, §14011.5.)  Copies of the pesticide use 
reports received pursuant to FAC section 14011.5, and any other relevant 
information the director may require must be submitted by CACs to the Director
of DPR within one calendar month after they are received.  (Food & Agr. Code, § 
14012, subd. (b).) 

1 FAC section 14009 provides that any interested person may request the commissioner
to review his or her action in issuing, refusing, revoking, suspending, or conditioning a 
permit to use or possess a restricted material.
2 The commissioner may allow less than 24 hours notice if he determines that because of 
the nature of the commodity or pest problem effective pest control cannot be attained or
when 24 hours are not necessary to adequately evaluate the intended application.

(CVRWQCB, 2002, pp.21-23.) 

Excerpt on authorities related to enforcement:
Enforcement options are authorized in multiple chapters of divisions 6 and 7 of
the FAC.  The following are relevant excerpts from Regulating Pesticides: The 
California Story, DPR, October 2001, which provides a thorough and concise 
summary of enforcement and compliance options available to DPR and the 
CACs:

“The legal authority for the pesticide regulatory program is found primarily in 
Divisions 6 and 7 of the Food and Agricultural Code.  These legal provisions and 
the regulations adopted pursuant to them give DPR, the CACs, or their respective 
representatives, broad authority to access private property for enforcement 
activities such as audits, inspections, investigations, sampling, or testing. These 
laws also authorize DPR and the CACs to discipline violators through various 
types of sanctions and to protect the public by prohibiting or stopping hazardous 
activities.

“Enforcement tools include: 
Administrative civil penalties initiated by a CAC or by DPR. 
Refusal, revocation, or suspension of county registrations or 
licenses and certificates issued by DPR and a CAC. 
Civil and criminal court actions initiated by DPR (through the 
Attorney General) or local prosecutors. 
Cease-and-desist orders issued by DPR or a CAC. 
Crop seizures issued by DPR (allows seizure and destruction of 
agricultural commodities or sites treated with a pesticide not
registered for use on that commodity or site). 
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“Administrative actions: DPR can refuse, revoke or suspend the right of a pest 
control operator’s or maintenance gardener’s business license to perform pest 
control, and a pesticide dealer’s business license to sell pesticides. Pest control
advisers, licensees and certificate holders who use pesticides are also subject to 
these administrative actions. 

“County Agricultural Commissioners have the authority to refuse, revoke or 
suspend the registrations of pest control operators and maintenance gardeners to 
use pesticides and that of pest control advisers to make pesticide 
recommendations.

“In 1985 (Chapter 943, AB 1614) commissioners were granted authority to levy 
agricultural civil penalties. Commissioners may fine any pesticide user, adviser, 
or dealer up to $1,000 per violation of specified sections of the Food and 
Agricultural Code. In 2000, commissioners were given the authority to refuse, 
suspend or revoke permits of individuals who disregard fines or lawful orders 
(Chapter 806, SB 1970). 

“In 1989, DPR was granted limited authority to levy civil penalties (Chapter 843, 
AB 1873). DPR’s authority at that time was restricted to violations of law 
prohibiting the sale of unregistered or mislabeled pesticides, and those prohibiting 
the packing, shipping or selling of produce containing illegal pesticide residues. 
In 2000, legislation (Chapter 806, SB 1970) expanded that authority to allow DPR 
to levy civil penalties for serious cases resulting from priority investigations or 
multi-jurisdictional violations that cannot be handled by a single CAC. DPR-
imposed civil fines can range as high as $5,000 per violation. 

“If DPR and County Agricultural Commissioners believe civil penalties are not 
warranted, they have an option of obtaining compliance through violation notices, 
compliance interviews, and warning letters. These less severe actions are 
generally used to document first-time, nonsubstantive violations. In addition, they 
can issue “cease and desist” orders to halt activities that may create a hazard
involving the use of pesticides in violation of laws or regulations. 

“Criminal and civil actions: Criminal and civil actions can be taken against 
licensees, certificate holders, permittees, and other pesticide users. These actions 
can also be taken against pest control advisers, sellers and manufacturers of 
pesticides. The State Attorney General or a county district attorney can file civil 
actions. Criminal penalties range from a minimum of $500 and/or not more than 
six months of imprisonment, to $50,000 and/or imprisonment of one year for 
offenses involving intentional or negligent violations that created a hazard to 
human health or the environment. Civil complaints can be filed only by the State 
Attorney General. Penalties range from $1,000 to a maximum of $25,000. 
Criminal and civil proceedings are considered instead of agricultural or structural
civil penalties for repetitive or intentional violations, or violations that have 
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created a hazard to human health or the environment.”  (DPR, 2001, pp. 50, 52.)
(CVRWQCB, 2002, pp.23-24.)

Some entities could or should be identified as “Dischargers.”  Some of these “entities” 
could or should be directly involved in meeting terms and conditions of the Conditional
Waiver.  A matrix of these entities is provided in Attachment E.
Both

Structured Watershed Groups 

An alternative approach to that presented in the existing Conditional Waiver would be to 
require structured Watershed Groups to be formed and hold these groups accountable for 
the action or inaction of the Dischargers they represent.  Regional Board staff have 
developed criteria, which outlines the requirements of a structured Watershed Group
approach.  This criterion is provided in Attachment F of this Staff Report.

Alternatives:
Option No. 1 – Do not revise the Conditional Waiver to add conditions related to more
structured requirements for Watershed Groups and their operations.  Provide additional 
findings and conditions to clarify to roles and actions of Watershed Groups and 
individual Discharger.

Option No. 2 – Revise the Conditional Waiver to add conditions related to requiring a 
structured Watershed Group represent Dischargers as outlined in Attachment F.

Staff Recommendation:
Option No. 1.  Waiver conditions should focus on information and activities, and groups 
should have flexibility in determining the structure and operations that will best serve 
their needs in meeting waiver conditions.  The proposed Conditional Waiver addresses 
this recommendation. 

2.C  Should Watershed Groups be responsible for compliance with the conditions of 
the Waiver as a Discharger? 

Discussion:
The Regional Board’s regulatory authority is triggered by discharges of waste that could 
affect the quality of waters of the state.  The Porter-Cologne Act provides that, “[a]ny 
person discharging or proposing to discharge waste that could affect the quality of the 
waters of the state” must file a report of waste discharge.  (Wat. Code §13260(a)(1), 
italics added.)

“Person” is broadly defined and in addition to individuals,  “includes any city, county, 
district, the state and the United States, to the extent authorized by law”  (Wat. Code 
§13050(c).)
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 The definition of  “waste” includes “sewage and any and all other waste substances, 
liquid, solid, gaseous, or radioactive, associated with human habitation, or of human or
animal origin, or from any producing, manufacturing, or processing operation, including 
waste placed within containers of whatever nature prior to, and for purposes of, disposal.”
(CWC § 3050(d).)  “Waste” includes irrigation return flows and drainage water from
agricultural operations.  (See 27 Ops.Cal.Atty.Gen. 182 (1956); 43 Ops.Cal.Atty.Gen. 
302, 304 (1964); 48 Ops.Cal.Atty.Gen. 30, 34 (1966).) 

“Waters of the state” is also broadly defined in the Porter-Cologne Act and includes, “any 
surface water or groundwater, including saline waters, within the boundaries of the state”
(Water Code section 13050(e).)   As outlined in an Office of Chief Counsel 
memorandum:

“In 1966, the Attorney General issued an opinion that concluded that such waters include 
all waters within the boundaries of the state, whether private or public, in natural or 
artificial channels.  See 48 Ops. Cal. Atty. Gen. (1966) 30, 34-35.  This opinion was 
requested by the Colorado River Basin Regional Board with reference to waters in an 
irrigation system. The opinion concluded that all waters in an irrigation system
constituted “waters of the state.” An “irrigation system” was defined to include all waters 
diverted into constructed canals, and not just drainage waters that were tributary to a 
stream or lake. The opinion was based upon principles of statutory construction, 
legislative history and intent, and judicial opinions interpreting the term “waters of the
state” in analogous statutes. Recent case law has cited the 1966 Attorney General’s 
opinion with approval. See People ex rel. Lungren v. Superior Court (1996) 14 Cal.4th 
294 and People v. General Motors (1996) 51 Cal.Rptr.2d 651.” (State Water Resources 
Control Board, Office of Chief Counsel, Memorandum to Central Valley Regional Water 
Quality Control Board – Fresno Office, 5 June 2001.)

Watershed Groups generally do not “discharge wastes” as contemplated in  the Porter-
Cologne Act, although members of such groups may discharge waste.  As stated above, 
individual Dischargers, including farm companies, partnerships, and water districts, are 
“persons” and frequently do discharge wastes subject to the Porter-Cologne Act.

As presented in the existing and proposed Conditional Waiver, Watershed Groups are 
“Dischargers”.  However, this identification is made as a result of the Groups agreeing to 
representation of individual “Dischargers” for the purposes of compliance with the terms
and conditions of the Conditional Waiver. That representation has requirements that 
must be met as conditions of the Conditional Waiver.  The Conditional Waiver does not
require the Watershed Groups to be held accountable for the action or inaction on the part 
of an individual Discharger to protect or improve water quality.  The Watershed Groups 
do have the responsibility to: monitor and document water quality conditions, assess and 
report those conditions, document management practices, and document the success and 
failure of those management practices to protect and/or resolve water quality impacts.
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The individual Dischargers, whether they are in a Watershed Group or not, are required 
to manage their discharges in a way to protect and/or improve water quality under the
Conditional Waiver.

Staff is aware that some Watershed Groups are concerned that they will be required to 
take on a regulatory role under the conditions of the Conditional Waiver.  Watershed
Groups do not have the authority and cannot be delegated the authority or the role and 
responsibility of the Regional Board for the purposes of ensuring compliance with this 
Conditional Waiver, the Regional Board’s plans and policies or the Water Code. 

Watershed Groups should be used to conduct water quality monitoring, report, 
management practice identification, track implementation and effectiveness of 
management practices, and prepare annual reports.

Alternatives:
Option No. 1 –Refine role and responsibility of Watershed Groups and individual 
Dischargers in the proposed Conditional Waiver.

Option No. 2 – Revised Conditional Waiver to require Watershed Groups to be 
accountable for discharges that impact water quality from the individual Dischargers they 
represent.

Staff Recommendation:

Option No. 1 – Proposed Conditional Waiver provides additional detail on what 
conditions Watershed Groups and individual Dischargers must meet.  The proposed 
Conditional Waiver requires that the individual Dischargers implement management
practices to protect and improve water quality. 

3. Should the Dischargers pay fees? 

Existing Conditional Waiver:
“…that the Regional Board waives the submittal of a report of waste discharge and 
waste discharge requirements for discharges from irrigated land if the discharger 
complies with the ‘Waiver of Waste Discharge Requirements for Discharges from 
Irrigated Lands Pursuant to California Water Code Section 13269’ …” 

Water Code Section 13260 requires that the Discharger submit a fee with each 
report of waste discharge (ROWD).  If the requirement to submit an ROWD is 
waived than the fee is not required.  The existing Conditional Waiver waives the 
requirement to submit an ROWD, and therefore, no fees are required. The State’s 
General Fund currently provides funding for the Irrigated Lands Waiver program.
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Agricultural Position: 
Farmers are price takers.  They have no means of passing these costs on to
consumers so fees would place an undue hardship on growers. Some farmers may
be forced out of business.

Environmental Position:
The polluter-pays principle should apply to agricultural activities just like it does 
to any other industry. 

Considerations:
The regulation of discharges of waste from irrigated lands is an immense
undertaking for staff and is required by the Porter-Cologne Act.  The
5 December 2003 staff report stated there are more than 25,000 individual
Dischargers.  Use of a waiver provides for some efficiency in regulation, but it 
still requires considerable staff effort.

Currently, no fees are collected to cover staff costs for regulation of discharges 
from irrigated lands. 

Fees would recoup some or all of the administrative costs. 

Agriculture is a business and should be required to pay regulatory fees just like 
any other business in the Central Valley that discharges waste to waters of the 
State.

Title 23 California Code of Regulations (CCR), Section 2200 establishes the fee 
structure.  The Porter-Cologne Act requires discharges to pay a fee upon 
submittal of a report of waste discharge.  That fee becomes an annual fee unless 
WDRs are waived.  Where ROWD are required, but WDRs are waived, the 
Regional Board may retain the amount of the fee necessary to cover staff time to 
review the ROWD.  Staff time and activities must be tracked to document time
spent in reviewing a ROWD so that the excess in fees is refunded to the 
Discharger.

There is currently no legal authority to collect fees when ROWDs and WDRs 
have both been waived.

The Regional Board can and has required submittal of a ROWD and a filing fee 
and waived WDRs for some types of discharges. 

Due to the recent passage of AB 10X, the State Board has established a 
committee to draft revised fee regulations. Central Valley Region staff 
participate on this committee and will provide input to address the need for fees
to support the Irrigated Lands program.
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Discussion
For a number of years, Regional Board regulatory activities that rely on General Funds
have been under funded resulting in lengthy permitting processes, smaller special studies, 
inadequate basin planning resources, etc.  The Regional Board has just experienced 
significant General Fund reductions, including reductions in the Agricultural Regulatory 
Program.  Continued General Fund support cannot be assured or assumed.

In signing AB10x Governor Davis stated in regard to General Fund budget reductions 

 "... I have reduced $28.5 million in General Fund appropriations to the SWRCB 
and asked the regulated community to contribute an additional $14.9 million to 
protect California's water quality and the public health. It is only fair that those 
who contribute to California's air and water pollution bear a greater share of the 
cost of regulatory activities to achieve clean, healthful air and water quality.

I am directing the SWRCB and ARB to conduct a public process that invites 
participation of all affected stakeholders in the development of their regulatory fee 
schedules.  As prescribed by AB 10X, expenditure of the fees must be related to the 
activities of those paying the fees and should not exceed the reasonable and
necessary costs of these agencies to implement their respective programs as 
appropriated in the Budget Act.

I further urge the SWRCB and ARB to carefully balance the threat to water and air 
quality with any additional economic burdens placed on California small 
businesses, public agencies, and agriculture when developing their fee schedules.
For the ARB, that means the fees from stationary sources, consumer products, and 
architectural coatings should not exceed a combined total of $13 million in the 
budget year. 

In signing this legislation, I am keenly aware of the potential burden increased fees 
could have on fee payers.  At the same time, it is essential that both the SWRCB and 
ARB receive the funds necessary to continue our vital air and water quality 
protection programs." 

Staff anticipate that all of the general funds supporting this program may need to be 
replaced by new fees or increased fees collected from Dischargers.  The State Board has
recently raised fees to address the loss of general funds. In order to assure that an 
Irrigated Lands Conditional Waiver Program is viable over the next two years and into 
the future, a fee based funding mechanism must be implemented.

The State Board fee schedule is attached, Attachment G.  That schedule contains fees for 
various types of discharges, including categories for the discharge of waste to land, for 
storm water permits, and for NPDES permits.  Fees that would be imposed for the 
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Irrigated Lands Conditional Waiver Program would fall under the discharge of waste to 
land category for non-Title 27 discharges.  Irrigated lands discharge to both land and/or
surface waters, which are waters of the State.  Fees for this category are based on threat
and complexity. The Regional Board does not determine the amount of the fee for the 
categories, but does determine the threat and complexity, and therefore, which fee applies
to a particular Discharger. 

The following are some options for funding the Irrigated Lands Conditional Waiver
Program.

Option No. 1 - Do not require fees 

Options No. 2 - Require ROWDs and a fee. The fees on the current fee schedule range 
from  $400 to $20,000.  The Discharger would submit the fee based on the regulations as 
determined by the Regional Board.  If WDRs are waived after submittal of the ROWD,
some of the fee could be refunded.  If WDRs are required (or the discharge is covered 
under General WDRs), the Discharger would pay an annual fee. No distinction will be 
made between large and small dischargers. Watershed Groups would have to develop 
separate funding. If 10% of the estimated 25,000 dischargers apply for the Conditional 
Waiver, this would generate $1,000,000 (2500 x $400) per year. This would maintain the 
program at about its current staff level, not including contract work. Action: Revise the 
Conditional Waiver to require the submittal of ROWDs and fees.

Option No. 3  - Require ROWD or a Notice of Intent (NOI) and a filing fee as conditions 
of the Conditional Waiver.  Discharger would submit the NOI and filing fee based on the 
regulations as determined by the Regional Board.  A distinction can be made between 
large and small dischargers. The complexity of the NOI would determine the amount of 
the filing fee based on Title 23 California Code of Regulations Section 2200.  Irrigated 
Lands discharge to both land and surface water and are subject to the existing fee 
schedule.  The State Board may revise this schedule to more specifically address 
agricultural discharges of various types.  Watershed Groups would have to develop 
separate funding. Action: Revise the Conditional Waiver to require the submittal of 
ROWDs and filing fees based on a stepped scale considering the complexity of the NOI.

Option No. 4 – Seek amendments to the Porter-Cologne Act and/or fee regulations to 
provide more flexibility in assessing fees

Where an ROWD or NOI is required, it must be accompanied by a fee specified in the fee 
schedule. The filing of a ROWD or NOI and filing fee is already provided for in Porter-
Cologne and would not require a change in the law.  If the Regional Board revises the 
Conditional Waiver to require the submittal of a ROWD or NOI then it can also require
the submittal of a filing fee.   The filing fee amount must be based on a Threat and 
Complexity rating based on the information available to the Regional Board.  The 
Regional Board must refund the amount of filing fee that exceeds the time needed to 
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review the ROWD or NOI and determine whether the Discharger is eligible for the 
Conditional Waiver. 

The filing or annual fees are based on threat and complexity of the discharge.  Discharges 
of waste from irrigated lands occur to both land and surface water and vary in their threat
and complexity.  Factors considered in determining threat and complexity include 
whether discharges could impair the designated beneficial uses of the receiving water, 
cause violations of water quality objectives, cause violations of drinking water standards, 
or cause a nuisance and whether dischargers must comply (may already) with best 
management practices or use passive treatment and disposal systems.  It would be 
appropriate to classify discharges that cause such impacts as Category “II-C”. The filing
fee for a II-C discharge is $2,025.

Dischargers that minimize the use of or do not use chemicals (pesticides, fertilizers),
discharge from smaller fields, do not irrigate, only discharge stormwater, and/or 
implement effective sediment control measures generally pose a lower threat to water
quality.  It would be appropriate to assign such discharges a Category “III-C”.  The filing 
fee for a III-C discharge is $400.

Staff’s estimated costs associated with the review of a complete ROWD or NOI, based on 
staff’s experience in reviewing ROWDs or NOI associated with the Non Chapter 15 – 
Waste Discharge to Land Program, are provided in Table 1 below. Table 1 lists the tasks 
and estimated costs expected to be required to review a ROWD for Category II-C and 
determine if the discharge complies with the Conditional Waiver or will require WDRs.

Table 1: Category II-C Costs Estimates
Task1 Cost2

Receipt of ROWD and fee and input into data 
system

$100

Review of ROWD Submittal, Step One
(General Report - Watershed Group, Individual 
Discharger)

$150 - $300 

Review of ROWD, Step Two 
(Detailed Report - Watershed Description and 
Monitoring Plan, BMPs) 

$350 - $1,000 + 

Review of ROWD, Step Three 
(Implementation and Funding Plan) 

$250 – 600 

Inspection of Watershed/Farm $500 - $2,000 

Total $1,350 - $4,000+ 

1 Tasks assumes a complete ROWD or NOI submitted in three steps as outlined in the existing Conditional
Waiver.
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2 Costs estimated are based on the hourly rate of $50 as required by Title 23 California Code of Regulations
Section 2200.4. Note that $50 does not cover staff costs. For cost recovery programs, the Regional
Board’s hourly rate averages about $90, which covers the staff’s direct pay, benefits, and overhead.

As shown by this table, the estimated costs associated with the review of a complete
ROWD or NOI may recover all or a portion of the costs for the Category 2C type 
discharges.

The following table is an estimate of the costs associated with the review of a complete
ROWD for a Category III-C “low threat” discharge.

Table 2: Category III-C Costs Estimates 
Task1 Cost2

Receipt of ROWD and fee and input into data 
system

$100

Review of ROWD Submittal – Notice of Intent $250
Review of ROWD –Detailed Report – Monitoring 
Report, flow, QA/QC 

$150

Total $500.00

1 Tasks assumes a complete ROWD or NOI submitted in two steps as outlined in the existing Conditional
Waiver.
2 Costs estimated are based on the hourly rate of $50 as required by Title 23 California Code of Regulations
Section 2200.4. Note that $50 does not cover staff costs. For cost recovery programs, the Regional
Board’s hourly rate averages about $90, which covers the staff’s direct pay, benefits, and overhead.

As shown by this table, the estimated costs associated with the review of a complete
ROWD or NOI may not recover all of the costs for the Category III-C type discharges.

In addition, staff expect that a Watershed Group ROWD or NOI to be very detailed and 
complex. This is due to the large area, number of Dischargers, variety of water quality 
issues that may exist within the watershed, monitoring and reporting requirements and 
the number of meetings that may be required to complete the review of the ROWD or 
NOI.

Staff propose to define Category I-C, II-C and III-C discharges as follows so that the
Watershed Group or individual Discharger can identify the appropriate filing fee at the 
time the ROWD or NOI is submitted to the Regional Board.
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Table 3: Filing Fee Category for specific Dischargers and Discharges

Type of Discharger or Discharge  I-C  II-C III-C
Watershed Group NOI X
District Group NOI (>2) X
Mutli-Farm Group NOI (>10) X
Districts which have operational
  spills or otherwise discharge 

X

Farms > 200 acres X
Farms  200 acres X
Organic Farms > 500 acres X
Organic Farm  500 acres X
Nurseries > 10 acres X
Nurseries  10 acres X
Farms that discharge only
  stormwater

X

At the time that the Conditional Waiver was adopted, the NOI filing fee for Category I C 
is $6,750.  The filing fee for Category II C is $2,025.  The filing fee for Category III C is 
$400.  The State Board may revise these fees by amending the applicable regulations.

If an individual Discharger is participating in a “Watershed Group” for the purposes of 
complying with the terms and conditions of this Conditional Waiver, the Watershed
Group identifies the individual Discharger as part of the Watershed Group, and the 
Watershed Group has filed a complete NOI and filing fee with the Regional Board, the
individual Discharger is not required to file a NOI and submit a filing fee with the 
Regional Board.

Specific CWC sections are provided below regarding the submittal of the ROWD and 
filing fee.

13260. “(a) All of the following persons shall file with the appropriate regional 
board a report of the discharge, containing the information which may be required 
by the regional board: 
   (1) Any person discharging waste, or proposing to discharge waste, within any 
region that could affect the quality of the waters of the state, other than into a 
community sewer system.”
13260. “(b) No report of waste discharge need be filed pursuant to subdivision (a)
if the requirement is waived pursuant to Section 13269.” 

13260. “(e) Each report of waste discharge for a new discharge submitted under 
this section shall be accompanied by a fee equal in amount to the annual fee for the 
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discharge.  If waste discharge requirements are issued, the fee shall serve as the 
first annual fee.  If waste discharge requirements are waived pursuant to Section 
13269, all or part of the fee shall be refunded.” 

Recommendation

Staff recommends Option No. 3 – Require the submittal of complete NOI (ROWD) and 
filing fee based on a threat and complexity of I-C, II-C and III-C.  To implement Option 
No. 3, the staff have revised the proposed Conditional Waiver to require the submittal of
a complete NOI and a filing fee as outlined above.

4. Should the discussion of prioritization be revised? 

Existing Conditional Waiver:
“Based on the information available, the Watershed Group shall identify in writing its 
priorities with respect to work on specific sub-watersheds and constituents.” 

Agricultural Position:
Base prioritization on input from the Regional Board as well as the efforts of the 
Watershed Group. Priorities should reflect beneficial uses, impairment of water 
bodies and data on water quality. 

Environmental Position:
Prioritization should not be based solely on known water quality impairments.  If the 
Watershed Group is allowed to determine their own priorities, not all waters of the 
Central Valley will be protected.

Considerations:

Revising the prioritization to reflect the agricultural industry position may give 
the Regional Board greater control over the water quality assessment and 
management practices in sub-watersheds that may impact Clean Water Act, 
Section 303(d) listed water bodies or in a TMDL identified watershed or major 
constituents of concern.

 Staff acknowledged that Watershed Groups may have limited resources to 
address the tasks required.  Prioritization will allow these groups to plan and 
communicate how resources will be allocated to specific tasks.

Prioritization should be complete in scope, assuring that emerging or lower threat 
water quality issues are not ignored but placed on the schedule for action. 

Beneficial uses themselves are not ranked or prioritized in the Porter-Cologne 
Act, however, certain beneficial uses are affected to a greater degree than other 
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uses by the discharges of waste from irrigated lands.  It is reasonable and 
appropriate that Watershed Groups consider existing water quality data and 
impaired water bodies in their respective watersheds when setting priorities.

The Condition Waiver should direct the Watershed groups to develop baseline 
water quality conditions in water bodies within the watershed or a minimum
number of sample sites and monitoring of constituents of concerns resulting from
discharges from irrigated lands. 

Discussion:
The existing Conditional Waiver requires Watershed Groups to plan and communicate 
how resources will be allocated to specific tasks and to identify the priorities of actions to 
be taken.  Technical assistance in watershed planning is available from a number of 
agencies, including the State and Regional Boards. Priorities must be identified reports by 
the Conditional Waiver (due 30 June 2004), and Regional Board staff will review and 
provide comment regarding the priorities established, if warranted.  Considerations in 
setting priorities should include, but not be limited to, severity, and temporal and spatial 
extent of beneficial use impairments; 303(d) listings and TMDL priorities; and evaluation 
of the information gathered in the watershed assessment (i.e., 30 June 2004 report), 
including potential change in pesticide use and production practices that can be used to 
identify potential future water quality impacts.  Prioritization should be complete in 
scope, assuring that emerging or lower threat water quality issues are not ignored but 
placed on the schedule for action. 

The Regional Board should not set all priorities to work on specific sub-watersheds and 
constituents in a watershed based on the limited resources available to the Regional 
Board.  In addition, at this time, the Regional Board lacks sub-watershed specific 
information and data, including, but not limited to, land use, soil conditions, crops, 
chemical use, water sources and uses, management practices, etc. 

However, to ensure that general water quality conditions impacted by these discharges 
are assessed and that data is collected to show that water quality is protected or improved
and that beneficial uses are maintained and protect, a minimum number of constituents
and monitoring sites should be sampled.  Theses sample results should be used to refine 
priorities and further document water quality protection and improvements.

Alternatives:

Option No. 1 Do not revise the existing Conditional Waiver language regarding 
priorities.

Option No. 2 Revise Conditional Waiver language to include factors to consider in 
setting priorities (i.e., considerations include, but are not limited to, severity, and 
temporal and spatial extent of beneficial use impairments; 303(d) listings and TMDL 
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priorities; and evaluation of the information gathered in the watershed assessment,
including potential change in pesticide use and production practices to identify potential 
future water quality impacts) and specify that prioritization should be complete in scope 
to assure that emerging or lower threat water quality issues are not ignored but placed on 
the schedule for action. Revise Conditional Waiver to include a Monitoring and 
Reporting Program that sets a minimum number of monitoring constituents and sample
sites.

Option No. 3   Revise Conditional Waiver to require the Regional Board to set all 
priorities for work on specific sub-watersheds and constituents in that watershed. 

Staff Recommendation:

Option No.2.  Add the following language to the proposed Conditional Waiver and 
include and Monitoring and Reporting Program which set a minimum number of 
monitoring constituents and sample sites.

“Considerations in setting priorities shall include, but not be limited to, severity, and 
temporal and spatial extent of beneficial use impairments; 303(d) listings and TMDL 
priorities; and evaluation of the information gathered in the watershed assessment,
including potential changing pesticide use and production practices to identify potential 
future water quality impacts. The list of priorities should be complete in scope, assuring 
that emerging or lower threat water quality issues are not ignored but placed on the 
schedule for action.” 

5. Should management practice development, evaluation, tracking and 
enforcement of implementation of Watershed Group management practices be 
revised in the Conditional Waiver? 

Existing Waiver:
“A key responsibility of the watershed groups is the development and promotion
of management practices that reduce discharges of waste to acceptable levels.
The watershed group will be responsible for monitoring the success of identified 
management practices through the program’s water quality monitoring program
as well as through the evaluation of the management practices.  The watershed 
program should identify a process to adapt the management practices utilized as 
necessary based upon the monitoring information.

“The watershed program must include a plan for the implementation of 
management practices.  The implementation of management practices should be 
based on the prioritization required above. 

“Each watershed program should identify pilot projects for the implementation of 
management practices on prioritized sub-watersheds. 
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“When monitoring results indicate that water quality improvements are necessary, 
the watershed group shall submit a report describing how it will evaluate the 
effectiveness of one or more management practice[s] at preventing release of 
waste constituents to surface waters.  The selection of evaluation projects shall
include consideration of contribution of target waste constituents to known water 
quality impairments, potential application of the management practice over a 
broad geographic area and large spectrum of crops, and ease and immediacy of 
possible implementation.  Projects need not involve new practices, but can 
involve quantification of benefits of existing practices.  Reports shall be submitted
for each proposed, implemented, or completed project which shall include, at a 
minimum: description of management practice(s) being evaluated, target 
chemical(s), reasons for selecting the specific project, methodology for evaluating 
the effectiveness of the practice (including sampling and QA/QC plans), and 
involvement by stakeholders and agencies in developing, implementing and 
evaluating the project.  If projects are completed, the report shall present the 
conclusion(s) of the evaluation project. 

“Watershed groups may take advantage of management practice development
conducted by the University of California or other organizations, as appropriate.”

(From timetable)
Due 30 June 2004: Compilation of existing information and plan addressing 
development and implementation of management practices.

Due 2005 and subsequent seasons: Management practice evaluation.  Continuous 
following of management practice identification: management practice tracking. 

Agricultural Position:
The existing language is too confusing and rigorous. It is inappropriate for the 
Regional Board to require that Watershed Groups develop, implement or evaluate 
management practices. The role of the Watershed Group is to encourage their 
membership to implement appropriate practices but the group will have no ability 
or authority to enforce this, and most groups will not have the technical expertise
to develop new practices. 

Environmental Position:
 Watershed plans must describe how BMP implementation will be monitored and 
enforced.

Considerations:

Language may be needed to clarify the role of the Watershed Group as a 
group of individual Discharger participants who have the individual 
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responsibility to comply with water quality objectives.  The group is a 
convenient structure for accomplishing this efficiently. 

If groups assure implementation of management practices in the watershed, 
along with tracking implementation and evaluating effectiveness, the 
information should link water quality problems to noncompliant Dischargers 
and/or practices that are not as effective. 

Watershed groups have no enforcement authority unless they voluntarily 
choose to adopt a structure that includes this component. 

The agricultural community has repeatedly taken the stand that management
practices must be developed and evaluated for local conditions. Watershed
group participants will know more about local conditions than anyone else 
and thus are appropriate parties to develop and evaluate management practices 
suited for their respective areas.

A practice that is beneficial under one set of weather conditions, soil types and 
cropping patterns may not be beneficial under all conditions. This is why the 
waiver requires that groups evaluate management practices and encourages 
adaptations to local conditions. Quantifying water quality improvements
resulting from the implementation of management practices will be important
for identifying the most effective practices and demonstrating that sufficient
progress in improving water quality is being realized to support continued 
regulation under a conditional waiver.

The Regional Board may not dictate the manner of compliance but can 
establish the requirements to be achieved. 

Discussion:
Effective waste management practices are the key to protection of water quality.  The 
Conditional Waiver should specify the requirements to be achieved.  Management
practices should be evaluated based on their effectiveness in protecting water quality.
The Dischargers are in the best position to determine what management practices are 
effective and to control costs.   Watershed groups should help in identifying effective 
management practices, assisting in implementation,  and should track the implementation
of management practices.  Additionally, they should evaluate their effectiveness in 
protecting the waters of the State, preventing further impairment of water quality 
problems, and addressing known impairments in their respective watersheds.  They must 
document and evaluate water quality improvements through the monitoring program.
Watershed groups and/or the farmers should refine management practice efficacy for site 
specific or local conditions through an adaptive management process, and where 
opportunities exist to assist or facilitate development of management practices, they are 
strongly encouraged to do so.  Implementation undertaken to prevent or address water 

- 47 - 



Staff Report
Conditional Waiver of Waste Discharge Requirements
For Discharges from Irrigated Lands
April 2003 

quality impairments, and progress in improving impairments must be reported to the 
Regional Board so it can assess if current waiver conditions are being met and if 
continued regulation under a conditional waiver can be supported. 

This will be an iterative process and one that will not be completed within the two-year
time span of the current conditional waiver.  As such, implementation (i.e., promotion
and tracking of management practice implementation, documentation and evaluation of 
effectiveness, and refinement through adaptive management) will likely be one of the 
cornerstones of the ten-year program.  Staff recognized that Watershed Groups, as well as 
individual farmers (Dischargers), will likely need to rely on the technical assistance 
available through various entities (e.g., UC Cooperative Extension, UC Integrated Pest 
Management Project, UC Sustainable Agriculture Research and Education Program,
United States Department of Agriculture – Natural Resource Conservation Service, local
Resource Conservation Districts, commodity groups, etc.). 

Watershed groups do not have enforcement authority over implementation of practices of 
the nature that, for example, the Department of Pesticide Regulation and the Agricultural 
Commissioners do with pesticide use. However, Watershed Groups could condition 
membership on reasonable participation.  A guiding principle is that implementation of 
management practices to a nature and degree that will prevent water quality impairments,
address known water quality impairments and demonstrate sufficient improvements over 
a reasonable amount of time will need to be undertaken to support continued regulation 
under a conditional waiver.  Watershed groups will need to determine the best approach
for their respective watershed areas.  This approach in no way absolves groups or 
Dischargers of responsibility with respect to management practice implementation since a 
consequence of failure to implement management practices to a nature and degree that 
prevent water quality impairments, address known water quality impairments and 
demonstrate sufficient improvements over a reasonable amount of time would be the 
inability to support continued regulation under a conditional waiver.  Requiring
individual implementation plans from all Dischargers would defeat, in part, the purpose 
of the watershed program approach.  Requiring such plans as a condition of the waiver 
would make the watershed program approach more akin to individual waivers or WDRs.
Great benefits can result from developing site-specific implementation plans, but 
watershed groups will have to determine the appropriate approach for their area and
participants.  Should a watershed program effort be unsuccessful, a consequence is that
higher regulatory oversight on a site-specific basis could be warranted. 

Alternatives:

Option No. 1 Do not revise language in the Conditional Waiver.

Option No. 2 Revise the Conditional Waiver to clarify that watershed groups are not 
being mandated to develop new management practices as a condition of the waiver 
regardless of monitoring results. 
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Option No. 3 Revise the Conditional Waiver to clarify that Watershed Groups must
evaluate and report management practices being used to protect and improved water 
quality and the effectiveness of these practices. 

Option No. 4 Revise the Conditional Waiver to require, as a condition, that each 
individual Discharger represented by a Watershed Group submit to the group, 
information on existing practices being used in their operations and a site-specific 
implementation plan for inclusion in the watershed plan. 

Staff Recommendation:
Option No 3.  Existing language identifies management practice development as a key 
responsibility of watershed groups, but does not specifically mandate such development 
as a condition of the Waiver, thus no change is needed for that aspect (Option No. 2).
The proposed Conditional Waiver requires the Watershed Groups to identify, monitor
and assess the effectiveness of management practices to protect water quality on behalf of 
the individual Dischargers.  The time schedule and Monitoring and Reporting Program 
specifies that Watershed Groups must submit a compilation of existing information on 
management practices and a plan addressing development and implementation of 
practices (if groups are, or plan to be, involved in developing practices, it should be 
indicated in this plan); management practice tracking and management practice 
evaluation.

6. Should the Conditional Waiver be revised to provide additional detail on 
which reports will be reviewed and approved by the Regional Board? 

Existing Conditional Waiver:
“To obtain Regional Board approval, the watershed group must conduct certain 
minimum work and report progress to the Board on a regular basis.”

“The deliverables must be submitted in writing to the Executive officer as specified in
the timetable.  All submittals must be well organized and complete (professional 
quality).  If submittals are returned with comments from Regional Board staff,
watershed groups shall have 30 days to address comments and revise the submittals
as necessary.”

“Summary of reports and schedule: 
General report 30 June 2003
Watershed description 31 December 2003
Annual reports 30 January
Detailed report and the following: 30 June 2004 

Watershed monitoring plan 
Prioritization of sub-watersheds 
Management practices - compilation of existing information,
evaluation of management practices, and tracking 
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Plan addressing development & implementation of management
practices, grower education, technical assistance, and financial 
assistance
Identification of funding mechanisms”

“Watershed groups will review results of ongoing monitoring conducted by the Regional
Board and other agencies.  This information, along with historical information, will be 
used in developing a watershed monitoring plan that will be submitted to the Regional 
Board for review and approval.” 

Agricultural Position:
The Regional Board or staff should review deliverables but the Regional Board 
should not approve them.

Environmental Position:
Each watershed group proposal (general report) detailed report and annual report 
must be reviewed and approved or disapproved by the Regional Board. The 
proposal must articulate the criteria by which the Regional Board will review any 
of these plans or reports. 

Considerations:

As written, it is not clear which reports will undergo Regional Board review or 
require Regional Board approval, or at which stages and at what level the public 
can get involved. Watershed groups and the general public would benefit from
knowing at which points public comment will be requested. If the language is 
revised to show that all deliverables due on 30 June 2004 will be submitted as a 
single package, to be reviewed and approved, the environmental community
concerns stated in the petition filed after the December Regional Board meeting
will be partly satisfied (they also request that Regional Board review and approval 
be required annually). 

Given the number of Regional Board programs and volume of matters coming
before the Board, requiring Regional Board review and approval of every report 
submitted from every watershed group, would constitute an infeasible process that 
could not be supported by current staff resources, or time on the part of Regional 
Board members.  No other Regional Board regulatory program has this 
requirement (i.e., Regional Board approval of all Discharger submitted reports).

The Regional Board’s case files for the Conditional Waiver and for Watershed
Groups filings for coverage under the Conditional Waiver are public records and 
are available for the public review.
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Due to the limited resources provided to address the requirements of this program
regular status reports may be difficult to present to the Regional Board every six 
months.

Discussion:
Submittal of various technical reports is a condition of the Conditional Waiver.  The 
Regional Board or the Executive Officer must be able approve or disapprove a technical
report based on the recommendations of Regional Board staff to ensure that the 
conditions of the Conditional Waiver are being met during the term of the Conditional 
Waiver.

Where a delegation has been made by the Regional Board, the Executive Officer 
routinely approves workplans, surface and ground water monitoring programs, ground 
water monitoring well workplans, closure plans, and monitoring reports as specified in 
WDRs, Section 13267 Technical Report Requests, Cleanup and Abatement Order, Time
Schedule Order, and Cease and Desist Orders as delegated by the Regional Board. 
Requiring the Regional Board to review all such documents would be infeasible in light
of the limitations of Regional Board member time and the volume of matters from the 
many regulatory programs coming before the Regional Board each meeting.

It is important that the public has full and fair opportunity to review, comment on and 
track the progress of the work conducted to satisfy the conditions of this Conditional
Waiver.  This could be accomplished by providing public notice of report availability and 
the opportunity to submit written comments and concerns for consideration by the 
Regional Board. Regional Board staff could public notice when the Executive Officer has 
determined that a watershed group report complies with the requirements of the 
Conditional Waiver. Interested parties who wish to review and comment on this report 
may do so.  If these parties do not agree with the determination of the Executive Officer, 
they may submit their concerns to the Regional Board.  If significant issues are raised,
Staff would present these concerns directly to the Regional for review and action.

Staff proposes to provide annual Irrigated Lands Conditional Waiver program status 
reports to the Board as an information item.  This report would include progress of 
watershed group formation, submission and Executive Officer approval of Watershed
Group reports, activities related to Dischargers opting for individual waivers or Waste
Discharge Requirements, and identification of areas needing additional effort to achieve
compliance with water quality objectives and protection of beneficial uses.  Comments
from interested persons can be summarized at this time, and interested persons can have 
the opportunity to address the Regional Board.  It is anticipated that if any matter arises 
that requires further Regional Board consideration and action, the Regional Board can 
provide direction to staff and the matter can be brought back before the Regional Board 
for action.
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The public notice process outlined above is not used by most of the other Regional Board
program at this time.  The Stormwater program does implement a modified public notice 
and Regional Board approval process.   However, various Regional Board and Executive 
Officer actions are being posted on the Regional Board’s Web Page.  The State Board 
also posts some violations and enforcement actions via the Non-Compliance Database.

Alternatives:
Option No. 1 Do not revise the existing language in the Conditional Waiver.

Option No. 2 For Watershed Groups only - Revise the language in the Conditional
Waiver to provide for public notice of: 1. report availability (thus providing for public 
review and comment on program deliverables), 2. public notice of Executive Officer 
determination that the report(s) comply with the requirements of the Conditional Waiver,
and 3. that staff will present program status reports annually as an information item to the
Regional Board; revise the language in the Conditional Waiver to clarify that the 
Executive Officer will approve deliverables..

Option No. 3 Revise the Conditional Waiver to include Monitoring and Reporting 
Program requirements similar to those approved by the Regional Board and the Executive 
Office for Dischargers regulated by other programs.  The Watershed Group should 
submit the Detailed Report on 1 March 2004.  This report would be reviewed by 
Regional Board staff for compliance with the Monitoring and Reporting Program
minimum requirements and the Executive Officer would determine in writing that it 
meets these requirements.  If the report does not meet the minimum requirements, the 
report would be returned to the group for modification.  The Executive Officer could also 
execute a Watershed Group specific Monitoring and Reporting Program Plan.  This 
Watershed Group specific plan would be based on information submitted by the 
Watershed Group and developed by Regional Board staff for the Executive Officer’s 
review, approval and execution.  The Watershed specific Monitoring and Reporting 
Program Plan would be based on the program requirements outlined in the conditional
Waiver and approved by the Regional Board and the Detailed Report submitted by the 
Watershed Group.  The Executive Officer’s action to require the Monitoring and 
Reporting Program would be subject to Regional Board and State Board review and 
approval, pursuant to the State Board’s administrative procedures and the Water Code.

Staff Recommendation:
A combination of Option No. 2 and 3. 

Interested persons may review the reports required by the Conditional Waiver and submit
written comments and concerns for consideration by the Regional Board.
Staff propose to present information reports on the Irrigated Lands Waiver program to the 
Regional Board at least annually, summarizing watershed group formations, submission
and Executive Officer determinations regarding watershed group reports and 
deliverables, and activities related to Dischargers opting for individual Conditional
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Waivers or Waste Discharge Requirements.   Annual reports will also identify areas
needing additional effort to achieve compliance with receiving water objectives and 
protection of beneficial uses. 

To implement Option No 3 - Regional Board staff proposes a Monitoring and Reporting 
Program to specifically identify reporting requirements.  Meeting the terms and 
conditions of the Monitoring Reporting Program is a condition of the Conditional
Waiver.  This option would also allow the Executive Officer to require Watershed
specific Monitoring and Reporting Programs as a condition of the Conditional Waiver to 
address watershed specific issues as necessary.

7. Should the Conditional Waiver for Watershed Groups require water quality 
management plans from every individual?

Existing Conditional Waiver:
Site-specific management plans are not required from individuals operating under 
the watershed program Conditional Waiver.

Agricultural Position:
No comment.

Environmental Position:
Each Discharger should adopt site-specific management plans. Watershed plans 
must include water quality management plans for each individual participant.
Conditions must mandate that every participant must implement BMPs pertinent 
to their operations and identified in their site-specific management plan.

Considerations:

Site-specific management plans will document the practices being used on 
each farm, allow better tracking of progress in achieving water quality 
objectives, and focus on source control and pollution prevention. 

The resources allocated to the Regional Board for this program are not 
sufficient to review site-specific management plans from every Discharger. 

If all Watershed Group participant-dischargers prepare individual management
plans, presumably these plans will need to be reviewed.  Thousands of 
dischargers are expected to apply for coverage under this waiver as participants
of a Watershed Group. At this time, it is not realistic to assume that the 
Regional Board or staff will be able to review these site-specific plans in a 
timely manner and at this point there is no other review mechanism included in 
the waiver.
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Watershed groups have no enforcement authority unless they voluntarily 
choose to adopt a structure that includes this component.

Discussion:

Resolution R5-2002-0201, which adopted the Conditional Waiver, recognizes that: 

an effective watershed program with active involvement of the water 
community and the agricultural community has the potential for identifying 
and correcting water quality problems without the need for individual or 
general waste discharge requirements, thus saving both the dischargers and the 
state the administrative burden involved with a permit-based program; and 

formation and operation of watershed efforts are the responsibility of local
entities or individuals

Requiring individual management plans from all dischargers would defeat, in part, the 
purpose of the watershed program approach. Requiring such plans as a condition of the 
waiver would make the watershed program approach more akin to individual waivers or 
WDRs.  Great benefits can result from developing and implementing site-specific plans, 
but Watershed Groups will have to determine the appropriate approach for their area and 
participants.  Should a watershed program effort be unsuccessful, a consequence is that
higher regulatory oversight on a site-specific basis could be warranted. 

Alternatives:

Option No. 1 Do not revise the Conditional Waiver.

Option No. 2 Revise the Conditional Waiver to require that watershed plans include
water quality management plans for every individual participant operating under a 
watershed program.

Staff Recommendation:

Option No. 1 - Do not revise the Conditional Waiver.

8. Should the Conditional Waiver specify that the watershed monitoring
programs include waste constituents of concern to drinking water providers?

Existing Waiver:
“Regardless of which category a discharger falls under, the following 
requirements must be met: 
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(1) Discharges shall not cause or contribute to conditions of pollution or nuisance as 
defined in Section 13050 of the California Water Code; and

(2) Discharges shall not cause or contribute to exceedances of any Regional, State, or
Federal numeric or narrative water quality standard.” 

Agricultural Position: 
Does not specifically comment on drinking water constituents but suggests that 
water quality investigations focus on impacts to beneficial uses.

Environmental & Drinking Water Provider Position:
Watershed monitoring plans must include monitoring for pollutants of concern to 
drinking water providers, including, but not limited to, total dissolved solids, total 
organic carbon, pathogens and salts. 

Considerations:

One of the beneficial uses the Regional Board is charged with protecting is 
drinking water. Including this component in the Conditional Waiver language
would emphasize this.

Itemizing constituents that must be monitored in all watersheds is not necessary.
The fundamental requirements for discharges to not cause or contribute to 
conditions of pollution or nuisance or cause or contribute to exceedances of any 
Regional, State, or Federal numeric or narrative water quality standard should be 
sufficient.

Individual and/or Watershed monitoring plans could be required to contain some
constituents that would be required to protect all beneficial uses. Basic parameters
are commonly required in Monitoring and Reporting Programs in other regulatory 
programs.

Discussion:

The Basin Plans for the Sacramento River and San Joaquin River Basins and the Tulare 
Lake Basin include in their list of existing and potential beneficial uses:

Municipal and Domestic Supply (MUN) - Uses of water for community, military, or individual
water supply systems including, but not limited to, drinking water supply.

Both Basin Plans have designated MUN for specific water bodies.  Additionally, the 
Sacramento River and San Joaquin River Basin Plan, in addition to specific application of 
MUN to identified water bodies, provides: 

Water Bodies within the basins that do not have beneficial uses designated in Table II-1 are
assigned MUN designations in accordance with the provisions of State Water Board Resolution
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No. 88-63 which is, by reference, a part of this Basin Plan. These MUN designations in no way
affect the presence or absence of other beneficial use designations in these water bodies.

Further, both Basin Plans provide: 

Unless otherwise designated by the Regional Water Board, all ground waters in the Region are 
considered as suitable or potentially suitable, at a minimum, for municipal and domestic water
supply (MUN), agricultural supply (AGR), industrial service supply (IND), and industrial process
supply (PRO). 

Water quality objectives are defined as "...the limits or levels of water quality 
constituents or characteristics which are established for the reasonable protection of 
beneficial uses of water or the prevention of nuisance within a specific area" (Water Code 
section 13050(h)).  The Conditional Waiver provides that:

(1) Discharges shall not cause or contribute to conditions of pollution or nuisance as defined in
Section 13050 of the California Water Code; and

(2) Discharges shall not cause or contribute to exceedances of any Regional, State, or Federal
numeric or narrative water quality standard.”

This applies to all beneficial uses, including MUN.  Specific itemization of narrative and 
numeric objectives that must be met, and parameters that must be monitored, in the 
Conditional Waiver is not necessary.   All beneficial uses must be protected.
Information as to which beneficial uses and objectives apply to water bodies within their 
respective watersheds is available to groups and individuals in the Basin Plans. 

Staff is proposing a Monitoring and Reporting Program, which includes minimum
monitoring requirements for various constituents, related to protecting MUN beneficial 
uses.  The Detailed Reports submitted by the Watershed Groups can identify the 
applicable beneficial uses for the water bodies within their watersheds, and of those 
downstream, along with objectives to support those beneficial uses, and plan their 
monitoring to document whether beneficial uses are being protected.   This would mean
that where MUN applies, or where water bodies are tributary to water bodies with MUN 
designated, monitoring plans would need to include monitoring for  waste constituents of 
concern for drinking water. 

Analysis costs for total dissolved solids, total suspended solids, total and dissolved
organic carbon, and salts are relatively inexpensive (example costs: TDS and TSS - 
around  $17 each; TOC - around $38; DOC - around $45; electrical conductivity [salt] - 
less than $5, or a good quality meter can be purchased for about $600 to $700 for testing 
directly in the field).  For pathogens, E. coli analysis costs about $35; analyses for giardia 
and cryptosporidium are more costly, being around $435 each.  For nutrients, example
costs are about $19 each for total ammonia, nitrate, nitrite and total Kjeldahl nitrogen, 
and around $25 each for ortho-phosphate and phosphate.

- 56 - 



Staff Report
Conditional Waiver of Waste Discharge Requirements
For Discharges from Irrigated Lands
April 2003 

Alternatives:

Option No. 1 Do not revise the Conditional Waiver.

Option No. 2 Require that the proposed Conditional Waiver implement a Monitoring 
and Reporting Program that requires the Detailed Report to specify that 
watershed monitoring plans must include monitoring for constituents of
concern to drinking water providers, including, but not limited to, total 
dissolved solids, total organic carbon, pathogens and salts.  Detailed 
Report shall also identify the applicable beneficial uses for the water 
bodies within their watersheds, and of those downstream, along with 
objectives to support those beneficial uses, and plan their monitoring to 
document whether beneficial uses are being protected.

Staff Recommendation:

Option No. 2  - The proposed Monitoring and Reporting Program is provided for 
Regional Board consideration. 

9. Should the Conditional Waiver require that the watershed plan be updated 
annually?

Existing Waiver:

Does not specify annual updates of the watershed plan. However, the annual 
reports must cover how water quality problems will be addressed in the coming
year.  See the following text for reference. 

“Annual Reports

In addition to the reports identified above, the watershed group shall submit
annual reports covering the calendar year detailing accomplishments and plans 
relative to all aspects of the watershed effort, including, but not limited to the 
following:

All water quality monitoring results, an interpretation of the data and 
proposed responses.  Data must be tabulated and graphed and maps shall 
be provided to illustrate where samples were collected.

Results of management practice evaluations conducted during the 
reporting period. 

Status of management practice implementation.
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Planned activities for the coming year, including, but not limited to details 
of monitoring programs, management practice evaluations and revisions to 
compliance timetables.”

Agricultural Position: 
No comments regarding updates to the watershed plan.

Environmental Position:
Each watershed (monitoring) plan must be updated annually, including a report of 
the prior year’s results and the following year’s proposed implementation plan 
and estimated pollution reductions. 

Considerations:

As monitoring reveals areas of concern, monitoring plans will need to be 
revised, and as management practices are evaluated, implementation plans 
(and practices themselves) may need to be refined.

The existing language is appropriate for a two-year waiver.  Changes to the 
requirements for watershed plans may be necessary at a later date but it may
be premature to include a requirement for annual updates at this time.

Discussion:
Frequency of required watershed plan updates based upon newly developed data and 
information is an important consideration, one that would be appropriate to address in the 
ten-year program being developed.  The level of reporting specified in the proposed 
Conditional Waiver and the proposed Monitoring and Reporting Program is appropriate 
for the proposed three-year waiver. 

Alternatives:

Option No. 1 Do not require the annual updates of watershed plans for the duration of 
the Conditional Waiver.

Option No. 2 Revise the Conditional Waiver to require annual updates to the 
watershed plans. 

Staff Recommendation:

Option No.1 - Annual watershed plan updates are not necessary for Conditional Waiver.
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10. Should managed wetlands be considered irrigated agriculture?

Existing Conditional Waiver:

“…Irrigated lands are lands where water is applied for producing crops and, for 
the purpose of this Conditional Waiver, includes, but is not limited to, land
planted to row, field and tree crops as well as commercial nurseries, nursery stock 
production and managed wetlands; and”

Agricultural Position:
No position stated. 

Environmental Position : 
Managed wetlands are farms (DeltaKeeper statement at December 02 hearing). 

Department of Fish and Game (DFG) Position:
“The document fails to define what constitutes ‘managed wetlands’ and why they are
being included in the discharge management plans.  Does this include state managed
ecological reserves and state and federally managed wildlife areas?  If so, what is the 
rationale for including government land that supports the state’s natural resources with 
high intensity, commercial agriculture that use pesticides and fertilizer?”

US Fish and Wildlife Service (USFWS) Position:
“We feel it is inappropriate to treat managed wetlands in the same manner as irrigated 
agriculture in this waiver because they do not fall under the rubrics of crop production
and irrigated agriculture.  They are substantially different from agriculture in purpose, 
management practices, and most importantly in their effects on the aquatic contamination
problems in the Central Valley.” 

“The rice farming community is also in an unusual situation in that their rice growing 
discharges are already covered under a Regional Board program to reduce discharges of 
pesticides during the growing season.  However, many rice growers partner with Federal, 
State, and local programs to reflood their land in the winter to break down straw and 
provide wetland habitat for wintering waterfowl.  Many other non-rice growing farmers
throughout the Central Valley do similar seasonal wetland habitat managment activities.
These activities should more appropriately be addressed as ‘managed wetlands.’”

“Wetland management practices are not comparable to irrigated agriculture- it does not 
involve planting or harvesting crops, nor application of fertilizers or pesticides.
Consequently, if managed wetlands need a waiver of WDRs, such a waiver should be 
crafted to take into consideration the particular practices, purposes, and legal constraints 
of management of wetlands and should be treated separately from irrigated agriculture.”

USFWS recommends either the development of a separate waiver for managed wetlands 
or creation of a third category and set of conditions in the waiver that recognize and 
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address the unique conditions of managed wetlands.  It also is open to developing a 
Memorandum of Understanding or Management Agency Agreement with the Regional 
Board to address best management practices and other management measures that are
appropriate for refuges and managed wetland partners in the Central Valley. 

Grasslands Water District Position:
Concurs with USFWS on the recommendation to develop a separate waiver or separate 
category and conditions in the waiver for managed wetlands. 

Ducks Unlimited Position:
“While we have many questions as to why managed wetlands were included within the
definition of ‘irrigated lands’, our experience suggests that locally based watershed or
sub-watershed programs, as proposed in the waiver, have the best opportunity to improve
water quality in a sustainable fashion that meets the full spectrum of public trust benefits 
and public interests in the affected area.” 

Considerations:

Managed wetland are designed to enhance wildlife habitat, primarily waterfowl.

Managed wetlands are the result of actions of various parties, public and private, 
to mitigate or enhance the existing wetland habitat.

Some discharges from managed wetlands may be subject to the NPDES program.

An advantage to including managed wetlands in the irrigated lands Conditional 
Waiver is that with current staff resources, a level of regulatory oversight is 
provided and the development of information needed for preventing and 
addressing water quality impacts from this category of discharges can begin.
Additional resources may be needed to allow staff to develop a separate program
or separate conditions in a managed wetland specific Conditional Waiver, waiver, 
and prepare the necessary environmental documents, to address this category of 
discharges.

Discussion:
Managed wetlands share a number of features with other irrigated agricultural lands. 
Water is purposely applied, a “crop” of wildlife habitat and forage is produced and the 
process generates drainage carrying salts, nutrients and other constituents.  Pesticides are 
used in some managed wetlands to control weeds and insects.  Managed wetlands are 
frequently surrounded by irrigated agriculture and share the same water supplies and
drainage systems.   As with other irrigated agricultural lands, water quality issues can 
best be addressed through changes in management practices rather than through treatment 
of the discharges.

- 60 - 



Staff Report
Conditional Waiver of Waste Discharge Requirements
For Discharges from Irrigated Lands
April 2003 

Salinity is a major problem in many parts of the Central Valley.  Managed wetlands 
contribute to this problem as a result of naturally occurring processes.  Managed wetlands 
irrigate with water from various sources but all sources will have some degree of salinity 
to begin with. In portions of the San Joaquin River and Tulare Lake Basins in particular, 
source water salinity can be quite high. As the water remains on the managed wetland 
area, evaporation takes place and the salts concentrate. The resulting discharge can 
contain enough salts to adversely impact receiving waters.

Managed wetlands are primarily operated to support populations of wildlife.  The effect 
of having a large number of animals concentrating in these areas is that animal waste is 
deposited.  Nutrient components of these wastes - nitrates, phosphates, and other 
constituents as well as elevated organic carbon and bacteria levels – may be present in the 
discharges and unless appropriately managed, may contribute to degradation of receiving 
waters.

Given these factors, regulation of discharges from managed wetlands is warranted.
However, given the differences in function and management practices between managed
wetlands and irrigated agriculture, and legal requirements specific to wetlands, a separate
Conditional Waiver or general WDRs for discharges from both public and private 
managed wetlands is appropriate.  A limiting factor is the lack of resources needed to 
develop this alternative at this time.  One potential approach could be for USFWS and/or 
DFG to develop, with Regional Board staff, a proposed Conditional Waiver and 
necessary environmental documents to support it.  Managed wetlands could remain for 
the time being under the existing waiver, which would provide coverage while allowing 
time for the managed wetland specific Conditional Waiver to be developed and to 
conduct the necessary environmental analysis. 

Alternatives:

Option No. 1 Do not revise the Conditional Waiver.

Option No. 2 Do not remove managed wetlands from the Conditional Waiver at this time,
but direct staff to work with USFWS and/or DFG and the private managed wetlands, 
should those parties wish to work on developing a specific Conditional Waiver and the 
necessary environmental documents.

Option No. 3 Exclude managed wetlands from the definition of irrigated lands.  Direct 
staff to request ROWD(s) from the federal, state, local and private managed wetland 
facilities that discharge wastes from irrigated lands to surfaces waters. 

Staff Recommendation:

Option No. 2 – Direct staff to work with USFWS and/or DFG and other effected parties 
to explore whether those parties wish to develop a proposed managed wetlands specific 
Conditional Waiver, and necessary environmental documents.  Do not exclude managed
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wetland from the Conditional Waiver until the Regional Board takes action to address the 
regulation of discharges from managed wetlands. 

11. Should discharges from rice acreage not specifically addressed by the Rice 
Pesticide Program cover by the Conditional Waiver? 

Existing Conditional Waiver:
“…Irrigated lands are lands where water is applied for producing crops and, for 

the purpose of this Conditional Waiver, includes, but is not limited to, land planted to 
row, field and tree crops as well as commercial nurseries, nursery stock production and 
managed wetlands; and”

Agricultural Position:
California Rice Industry Association - the Rice Pesticide Program should be the sole 
water quality control effort in which rice growers must be involved.

Environmental Position:
No position stated. 

Considerations:

Not all pesticides used in rice production, or other constituents of concern that can 
be present in discharges from rice fields, are addressed by the Rice Pesticide 
Program.

Regional Board trigger levels for thiobencarb, one of the herbicides addressed in 
the Rice Pesticide Program, were exceeded four times during the 2002 rice 
season, with a peak detection of 1.6 ug/l occurring on 24 May at the City of West
Sacramento’s drinking water intake.  This level exceeded the thiobencarb water 
quality objective and secondary MCL.

Discussion:
The California Rice Industry Association has requested that the Regional Board 
recognize the Rice Pesticide Program as the sole water quality control effort for rice 
growers.  This would exempt rice growers from requirements of the Conditional Waiver
process and allow rice growers to discharge without addressing water quality issues that 
are not involved in the pesticide control effort. 

The Rice Pesticide Program primarily addresses five pesticides referenced in the 
implementation section of the Basin Plan.  Information on other pesticides used on rice 
fields has been included in the annual program reports from the Department of Pesticide 
Regulation to the Regional Board, but the Regional Board has limited its formal actions 
to the materials addressed in the Basin Plan.
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While the Rice Pesticide Program has tracked the discharge of pesticides, it has not 
monitored the impacts of other constituents.  As with other crops, discharges from rice 
fields may contain nutrients, salts, organic constituents, sediment and other materials that 
can impact receiving waters.  Since discharges from rice fields dominate many of the 
water bodies in the Sacramento River basin, the impact of these discharges deserve 
attention.

The Conditional Waiver allows for the development of a commodity-based “Watershed
Group” and staff has suggested the concept of expanding the Rice Pesticide Program into 
a rice water quality program that could address the requirements of the Conditional
Waiver while involving the same groups that have been working on pesticide issues.
This approach would address all water quality issues with a minimum disruption to 
ongoing efforts.

Staff Recommendation:

Staff does not recommend any changes to the Conditional Waiver with respect to 
Dischargers growing rice or discharging irrigation water or stormwater from rice fields.

12. Should the Conditional Waiver be revised to provide additional detail on the 
criteria that must be met by the monitoring program, including whether
bioassessment can be included in monitoring plans and whether load reductions 
must be estimated and monitored?

Existing Waiver:
“Monitoring Program 

“Watershed groups will review results of ongoing monitoring conducted by the 
Regional Board and other agencies.  This information, along with historical 
information, will be used in developing a watershed-monitoring plan that will be 
submitted to the Regional Board for review and approval.

“The watershed group shall develop a monitoring plan to assess the sources and 
impacts of waste in discharges from irrigated lands in the subwatersheds and to 
track progress toward lowering discharges and meeting TMDL goals.  This plan 
must include a quality assurance/quality control component.  All data developed 
by watershed groups shall be submitted to the Regional Board.”

“Management Practices 

“A key responsibility of the watershed groups is the development and promotion
of management practices that reduce discharges of waste to acceptable levels.
The watershed group will be responsible for monitoring the success of identified 
management practices through the program’s water quality monitoring program
as well as through the evaluation of the management practices.  The watershed 
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program should identify a process to adapt the management practices utilized as 
necessary based upon the monitoring information.”

Loads not addressed. 

Agricultural Position:
The monitoring program should be an extension of the Regional Board’s existing 
monitoring program. If toxicity is found, a weight of evidence approach should be 
used to determine whether the water body in question has failed to meet water 
quality goals and objectives.  Bioassessment should be an option. 

No comments regarding load estimates or load reductions. 

Environmental Position:
Implementation plans must include watershed-wide estimates of load reductions 
of individual pollutants to be achieved. Monitoring plans should track success in 
achieving load reductions on an annual basis.  The Regional Board should provide 
monitoring protocols. 

Considerations:

Including criteria that must be met by the monitoring program would assure 
that watershed group products were judged by the same criteria. Groups 
would be less likely to provide inadequate plans and reports if they know in 
advance what is expected of them.

Including criteria that must be met by the monitoring program removes
some of the flexibility to adjust requirements based on the group’s area of 
coverage or water quality issues specific to that area. 

The agricultural community has indicated their interest in using 
bioassessment as a major component of their monitoring programs.
Biocriteria have not been developed for the Central Valley Region of 
California.   A number of Regional Boards are beginning to develop 
information for establishing such criteria, but it will take years to develop 
the information necessary.  Addressing water quality problems revealed 
through other lines of evidence (i.e., toxicity or concentrations of specific 
pollutants) should not be delayed. 

 A weight of evidence approach provides more information than using a 
single line of evidence, but requires more resources and technical expertise 
to implement.

Watershed Groups will be capable of making loading estimates. Flow 
information is routinely tracked within most water districts. Data from these 
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stations should be readily available to watershed groups for making load 
calculations.  Also, source water usage and climate data can also be used to 
estimate or calculate discharge rates and volumes.

New flow monitoring stations may need to be installed in some locations,
placing an additional economic burden on the Watershed Group or 
individual Dischargers for equipment and data collection. 

Determining loads will be necessary to assess progress on the 10-year plan
for compliance, as well as compliance with TMDLs.

Discussion:
Bioassessement data may be considered in a weight of the evidence approach as the State 
moves towards development of biocriteria, however, there is currently no benchmark to 
determine if biological communities in the Central Valley are impaired.  Some Regional 
Boards are developing indices of biological integrity (IBIs).  The Central Valley Regional 
Board staff are currently working with the Department of Fish and Game on reference 
sites and characterizing variability in these aquatic systems.  A better understanding of 
the spatial and temporal variability throughout low gradient water bodies in the Central 
Valley is needed to establish benchmarks.

Beneficial use impairments are currently identified through violations of narrative water 
quality objectives (e.g., toxicity) or exceedances of numeric water quality objectives.
The current body of knowledge for bioassessment in the Central Valley is such that it 
cannot be used for regulatory decision-making at this time.  A weight of the evidence 
approach is encouraged though, as each water quality method (toxicity, chemistry,
bioassessment) provides answers to different questions about beneficial use impairments.
Each method also has limitations that must be considered.  However, any impairment
documented using a Regional Board recognized method, based upon best available 
science, constitutes a problem that must be addressed (i.e., a weight of the evidence
approach does not mean you must use all three methods to be able to document an 
impairment – toxicity alone, or chemical analyses showing concentrations above numeric
objectives are enough to document that a problem must be addressed). 

This is consistent with US EPA guidance and Basin Plan policy. Section 101(a) of the 
Clean Water Act provides, “[t]he objective of the Act is to restore and maintain the 
chemical, physical and biological integrity of the nations waters.”  US EPA guidance 
provides that regulatory agencies should strive to fully integrate all three approaches
since each has its respective capabilities and limitations.  (Technical Support Document
for Water Quality-based Toxics Control, US EPA, March 1991.)  Further in this 
guidance, the US EPA indicates that, in evaluating results from the different approaches, 
each approach’s results can be evaluated independently and the one that provides the 
most protection should be used.  The Basin Plan and California Toxics Rules include 
numerical water quality objectives for many constituents.  Compliance with narrative
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toxicity objectives are determined by analyses of indicator organisms, species density, 
population density, growth anomalies, and biotoxicity tests of appropriate duration.  In 
addition, criteria and guidelines from other agencies are considered in evaluating 
compliance with the narrative objective.

Load reduction estimates and monitoring to verify reductions would provide important
information.  Particularly, for CWA 303(d) listed water bodies loading estimates and 
monitoring for listed constituents should be conducted.

Staff has proposed minimum monitoring requirements.  The proposed requirements,
monitoring for all constituents on the 303 (d) list for any downstream waterbody is 
required, along with sufficient sampling sites, flow monitoring and frequency of sample
collection to allow calculation of load discharged for every constituent monitored.
Bioassessment, while not required, is encouraged.

The proposed Conditional Waiver includes a Monitoring and Reporting Program
requirements similar to those approved by the Regional Board and the Executive Officer
for Dischargers regulated by other programs.  When the Watershed Group submits the 
Detailed Report on 1 March 2004, a Watershed Group specific Monitoring and 
Reporting Program could be proposed by Regional Board staff to the Executive Officer 
for approval.  The Watershed specific Monitoring and Reporting Program would be 
based on the minimum requirements outlined in the Conditional Waiver and approved by 
the Regional Board and the Detailed Report submitted by the Watershed Group.  The 
Executive Officer’s action to require the Monitoring and Reporting Program would be 
subject to Regional Board and State Board review and approval, pursuant to the State 
Board’s administrative procedures and the Water Code.

Alternatives:

Option No. 1 Do not revise the Conditional Waiver.

Option No. 2 Adopt a Monitoring and Reporting Program as a condition to the 
Conditional Waiver.  Monitoring and Reporting Program requirements should be similar
to those approved by the Regional Board and the Executive Officer for Dischargers
regulated by other programs.

Staff Recommendation:

Option No 2 - Regional Board staff has proposed Monitoring and Reporting Program as a 
condition to the Conditional Waiver.  The Monitoring and Reporting Program and allows 
the Executive Officer to require Watershed specific Monitoring and Reporting Programs
as a condition of the Conditional Waiver.
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VII. RECOMMENDATION 

Staff recommend that the Regional Board adopt: 

1. the revised Resolution approving the Initial Study and Negative Declaration; 

2. the proposed Conditional Waiver Order; 

3. the proposed Watershed Group Monitoring and Reporting Program; and 

4. the proposed Individual Discharger Monitoring and Reporting Program.

In addition, staff propose to post the Management Practice matrix document on the 
Regional Board’s web site, participate in the new fee regulation task force sponsored by 
State Board, update the Regional Board and the Public at least annually on the status of 
the program and provide the current status of the participation of the Watershed Groups
in the Conditional Waiver for Irrigated Lands program to the public on a regular basis via 
the Regional Board Web site. 

VIII. ATTACHMENTS

A. Notice of Preparation, 19 March 2003 
B. EIR –10 Year Plan Schedule 
C. Management Practice Matrix
D. Commodity Outreach Contact List
E. Entities Information Matrix
F. Watershed Group Criteria
G. Fee Schedule

04/10/03
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NOTICE OF PREPARATION, dated 19 February 2003

NOTICE OF COMPLETION AND ENVIRONMENTAL DOCUMENT
TRANSMITTAL, dated 19 February 2003
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C O M P O N E N T S  F O R  A  S T R U C T U R E D  W A T E R S H E D  G R O U P  

FORMATION AND FUNCTION 

I N T R O D U C T I O N

On 5 December 2002, the California Regional Water Quality Control Board, Central Valley 
Region (Regional Board), adopted Resolution No. R5-2002-0201 – Conditional Waiver of Waste
Discharge Requirements for Discharges from Irrigated Lands.  The waiver was adopted to 
address the legislative mandate of SB390 requiring all conditional waivers of waste discharge 
requirements to “sunset” on 1 January 2003, unless the Regional Board renewed the conditional 
waiver.  Section 13269 of the California Water Code (CWC) allows the Regional Board to waive 
waste discharge requirements for a specific discharge or specific type of discharge if the 
following conditions are met: 1) the waiver is not against the public interest, 2) the waiver is 
conditional and may be terminated at any time, 3) compliance with waiver conditions are 
required, and 4) a public hearing has been held.  The Regional Board determined these 
conditions were met and adopted the conditional waiver to expressly apply to persons who 
discharge irrigation return flows (both surface and subsurface drainage), storm water runoff, and 
operational spills to surface waters of the state.  The conditional waiver is effective for two years 
commencing on 1 January 2003, and will expire 31 December 2004 unless renewed or extended 
by the Regional Board. 

There are two categories of waivers of waste discharge requirements set forth in Resolution No. 
R5-2002-0201:  one category applies to dischargers who participate in a group effort on a 
watershed level and the other category applies to individual dischargers who do not participate in 
a group watershed effort.  Use of the watershed approach is a component of the Regional 
Board’s Strategic Plan and accordingly, the Regional Board recognizes the advantages of 
addressing water quality problems using the watershed group approach and encourages 
watershed programs.  An effective watershed program has the potential for identifying and 
correcting water quality problems while maximizing the limited resources of the agricultural 
community, local stakeholders, and the State of California.  However, the challenge of 
organizing and sustaining a watershed group to meet the conditions of the waiver may be a 
problematic task.  Therefore, the following is offered to assist groups in anticipating and dealing 
with the complex elements that will need to be addressed in forming a watershed group capable 
of fulfilling the long-term conditions of the waiver and taking on the role of the “Discharger” on 
behalf of the owners and operators of irrigated lands that discharge wastewater and stormwater
to surface water, waters of the State.

E L E M E N T S  O F  A  W A T E R S H E D  G R O U P  

Generally, a watershed describes a region draining into a river, river system or other body of 
water.  A watershed group, for the purposes of complying with the conditional waiver, needs to 
establish an infrastructure to develop a Regional Board approved watershed and/or sub-
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watershed level program to meet the terms of the conditional waiver.  The first step in forming
an effective watershed group is to identify those who will participate in the group.  The second 
step is to develop a program plan that will satisfy the requirements of the conditional waiver.
The plan should include all phases of watershed assessment, monitoring quality assurance 
program planning and implementation, overall program evaluation, and developing an outreach 
and education component for management practices if monitoring indicates it is necessary to 
reduce discharges of waste to acceptable levels.  Finally, the watershed group needs to commit to 
the implementation of the plan and meet deliverable milestones for the Regional Board in order 
to allow dischargers to maintain a waiver.

Start-up

Because the timeline for submitting the conditional waiver deliverables to the Regional Board is 
compressed, interested stakeholders and other participants need to begin the start-up process for 
building a watershed group as soon as possible.  The initial step may involve a single agency or 
other group with an interest in obtaining the conditional waiver who is willing to begin the 
procedure of attaining Regional Board approval for the watershed group.  There are several key 
elements in the start-up process which are listed below. 

Define the watershed area.  This includes a description of the geographic boundaries, natural 
resource conditions, land uses, and developing a detailed map of the watershed which needs 
to include drainage and agricultural discharge locations. 

Identify and involve all those individuals and groups within the watershed area with a stake 
in the waiver.  The list could include landowners, operators, interest groups, local and 
government agencies, University of California, commodity boards, and others who may be 
potentially affected by the conditional waiver or be limited to members of the agricultural 
industry.  The key is to establish a Regional Board approved watershed group where the 
dischargers actively participate in a program to manage discharges from irrigated lands and 
address water quality concerns on a local level. 

Assemble all pertinent information prior to the first meeting and circulate it among
stakeholders and interested participants within the watershed group.  This can be as simple as 
an agenda, or more elaborate and include fact sheets, maps, and other resources related to the 
watershed.

Call the first meeting with the intent to identify and develop: 

(1) How often the group will meet and where; 

(2) A consensus the watershed group is committed to developing a program to meet the 
conditions set forth in the waiver (this may include the development of a mission
statement);
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(3) A watershed group decision making process; 

(4) A Memorandum of Understanding to establish the ability to pay group expenses, handle 
contracting matters, and meet other administrative obligations; 

(5) A Joint Powers of Authority, or filing for incorporation to establish non-profit status 
(this may be necessary to demonstrate eligibility for certain categories of funding and 
would allow the group itself to enter into contracts); 

(6) Who among the participants will be responsible for which management tasks necessary 
to maintain the day-to-day operations of the watershed group;

(7) Documentation of agreements and action items;

(8) Watershed group participants who have the authority to speak on behalf of their 
organization, agency, or special interest; and 

(9) The lead organizations and key contacts for the watershed group who will develop the 
watershed program.

Prepare a General Report for submission to the Regional Board by 1Septmeber 2003 that 
includes the following information:

(1) Identification of the lead agencies and/or organizations that will develop the 
watershed or sub-watershed program;

(2) Key contact(s);

(3) Identify all Dischargers within the Watershed which will participate in the Watershed
Groups and comply with the terms and conditions of the Conditional Waiver;

(4) A general description of the watershed; 

(5) A map of the watershed identifying the geographic boundaries, irrigated lands, and 
drainage and agricultural discharge locations; 

(6) A commitment from the watershed group to work with the Regional Board to satisfy 
the conditions of the Conditional Waiver (example, Attachment A);

(7) A commitment from individuals who are not identified as a lead agency and/or 
organization to work with the watershed group for the purpose of fulfilling the 
conditions of the waiver (example, Attachment B); and 
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Prepare Detailed Report which provides a description of the watershed to be submitted to the 
Regional Board by 31 March 2003.

Watershed Program Planning Issues 

The planning process for meeting the timeline for deliverables required by the waiver is vital.
The watershed group needs to determine how it will generate deliverables and what type of 
project tracking will be necessary to keep the watershed group on target.  This can include the 
formation of special committees within the watershed group, the need for entering into contracts 
with outside consulting firms, or assigning specific deliverables to participating agencies and/or 
organizations within the watershed group that have particular areas of expertise.  The following 
two components may assist the watershed group in rapidly moving forward with the planning 
process.

Roles and responsibilities of watershed group members should be identified and documented.
This will help to facilitate and implement definite components of the planning process 
(requests for bids from consulting firms for developing program plans, monitoring plans, 
management practices research and outreach, etc.). 

Outline of funding and resource issues.  Describe how the watershed group will be funded.
A reliable long-term funding source is needed to operate the watershed group outside of 
grants, which may have been applied for, but not yet awarded.  In addition, it should be 
determined who will be responsible for financial collections and payments with regard to 
administrative functions, implementing the monitoring quality assurance project plan, and 
management practice evaluation and development for the watershed group.

The purpose of the planning process is to develop a watershed program that will provide the 
Regional Board with written submittals that are timely, well organized, complete, and of
professional quality.  Therefore, the watershed group needs to propose specific objectives and 
document the procedure for achieving the timeline for deliverables required by the waiver and 
listed in Table 1 below.  This information should also be incorporated into the watershed 
program plan. 

TABLE 1 
TIMELINE OF DELIVERABLES 

Deliverable Description Due Date 

Detailed Report Components of sub-
watershed showing which 
fields are served by which 
drain;

31 March 2004 
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Deliverable Description Due Date 

Information on crops grown 
in the watershed or sub-
watershed area; 
Pesticides used and other 
factors that may impact the 
quality of discharges; 
Inventory of management
practices that are in place and 
that are effective pollution 
control measures;
Historical water quality
monitoring results; 
Known water quality issues; 
and
Known programs addressing 
the water quality issues 
associated with discharges 
from irrigated lands. 

Monitoring Program Assessment of the sources 
and impacts of waste in 
discharges from irrigated 
lands;
Track progress of current 
monitoring programs
ongoing in the watershed; 
Submit a comprehensive
monitoring plan to the 
Regional Board for approval 
that includes a Quality
Assurance Project Plan 
(QAPP) following the 
Regional Board QAPP 
requirements; and 
Initiate the watershed 
monitoring program and 
begin submitting the data 
generated to the Regional 
Board.

Prioritization of Sub-Watersheds Identify in writing and 
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Deliverable Description Due Date 

submit to the Regional Board 
the priorities of the 
watershed group with respect 
to work on specific sub-
watersheds and constituents 
of concern. 

Management Practices Compile existing 
information;
Monitor the success and 
evaluate the success of 
identified management
practices

Implementation Plan Development and 
implementation plan for 
management practices; 
Schedule for implementation
plan of management
practices;
Development and 
implementation of a grower 
education program;
Provide technical assistance 
such as serving as a 
management practices 
informational clearing house; 
and
Provide financial assistance 
that may include the 
identification of funding 
resources for the 
implementation of 
management practices. 

Funding Mechanism Identification of funding 
mechanism for 
administration, water quality
monitoring, and management
practice evaluation and 
development.
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Deliverable Description Due Date 

Annual Reports Covers the calendar year and 
details accomplishments and 
plans relative to all aspects of 
the watershed effort; 
All monitoring results must
include the field and 
laboratory quality control 
sample results as specified in 
the project QAPP; 
Tabulated water quality
monitoring data tables, 
graphs, and maps where 
samples were collected; 
Results of management
practice evaluations 
conducted during the 
reporting period; 
Status of management
practice implementation; and
Planned activities for the 
coming year, including, but 
not limited to, details of 
monitoring programs,
management practice 
evaluations and revisions to 
compliance timetables.

Annual, March each year 

Implementation of Watershed Program Plan 

A comprehensive watershed program may take several years to develop.  However, throughout 
the course of the development and implementation process, deliverable milestones must be met
in order for the watershed group to maintain the conditional waiver.  Therefore, the watershed 
group must routinely assess objectives, tasks, and accomplishments to be sure obligations are 
met.  In addition, the following tips may help the watershed group stay on target during 
stabilization of the program.

Watershed group participants should sign the watershed program plan.  This helps to 
reinforce the commitment to meet the conditions of the waiver.
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Review and set work product milestones for meeting the timeline of deliverables to the 
Regional Board.  Break down deliverables into easily attained steps to completion.  This will 
help maintain the watershed group’s momentum.

Track accomplishments.  No matter how seemingly insignificant, progress is progress and 
helps the watershed group affirm a sense of success. 

Consider hiring a paid facilitator or program coordinator who can assist in setting priorities, 
keep the program focused, rapidly identify problems with meeting objectives, and suggest 
procedures or problem solving approaches when needed. 

Prepare deliverables for the Regional Board. 

Plan activities for subsequent years to sustain the watershed program through a 10 year 
implementation plan. 
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RESOURCES

Regional Water Quality Control Board Central Valley Region Staff 

STAFF LOCATION PHONE NUMBER 

Bill Marshall 
Supervising Water Resources 
Control Engineer 

Sacramento Branch Main Office 
3443 Routier Road, Suite A 
Sacramento, CA  95827-3003 

(916) 255-3000 

Bill Croyle 
Senior Water Resources 
Control Engineer 

Sacramento Branch Main Office 
3443 Routier Road, Suite A 
Sacramento, CA  95827-3003 

(916) 255-3111 

Lonnie Wass
Supervising Water Resources 
Control Engineer 

Fresno Branch Office 
1685 E Street 
Fresno, CA  93706 

(559) 445-5116 

Russell Walls
Senior Water Resources 
Control Engineer 

Fresno Branch Office 
1685 E Street 
Fresno, CA  93706 

(559) 445-5116 

Dennis Heiman
Staff Environmental Scientist 

Redding Branch Office 
415 Knollcrest Drive, Suite 100 
 Redding, CA  96002 

(530) 224-4845 
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California Regional Water Quality Control Board, Central Valley Region. Resolution No.
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Sierra Nevada Alliance.  Watershed Council Toolkit.
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Level. http://www.epa.gov/OWOW/watershed/wacademy/interfed/shedcors2.html

- 10 - 

http://www.cacrmp.org/resources/handbook.htm
http://www.swrcb.ca.gov/watershed
http://ohiowatersheds.osu.edu./owa/lessons
http://www.sierranevadaalliance.org/publications/watershedtk/toolkit/
http://www.epa.gov/OWOW/watershed/wacademy/interfed/shedcors2.html


C
om

po
ne

nt
s f

or
 W

at
er

sh
ed

 G
ro

up
 F

or
m

at
io

n
an

d
Fu

nc
tio

n
 

 
 

 
 

 
 

 
 

M
ar

ch
20

03
D

ra
ft 

D
oc

um
en

t

A
T

T
A

C
H

M
E

N
T

 A

E
xa

m
pl

e:
 C

om
m

itm
en

t t
o 

Pa
rt

ic
ip

at
e 

in
 a

 W
at

er
sh

ed
 G

ro
up

W
e,

 th
e 

un
de

rs
ig

ne
d,

 a
re

 c
om

m
itt

ed
on

th
is

da
te

 to
 fo

rm
in

g
a

w
at

er
sh

ed
gr

ou
p

in
th

e
 w

at
er

sh
ed

 fo
r 

th
e 

pu
rp

os
es

 o
f c

om
pl

yi
ng

 w
ith

 th
e 

C
al

ifo
rn

ia
 R

eg
io

na
l W

at
er

 Q
ua

lit
y 

C
on

tro
l B

oa
rd

 C
en

tra
l V

al
le

y 
R

eg
io

n 
(R

eg
io

na
l B

oa
rd

) 
R

es
ol

ut
io

n 
N

o.
 R

5-
20

02
-0

20
1,

 C
on

di
tio

na
l W

ai
ve

r o
f W

as
te

 D
is

ch
ar

ge
 R

eq
ui

re
m

en
ts

 fo
r D

is
ch

ar
ge

s f
ro

m
 Ir

rig
at

ed
 L

an
ds

.  
W

e
re

co
gn

iz
e 

th
is

 w
ill

 n
ec

es
si

ta
te

 th
e 

de
ve

lo
pm

en
t o

f a
 w

at
er

sh
ed

 p
ro

gr
am

 im
pl

em
en

ta
tio

n 
pl

an
.  

Th
e 

pl
an

 w
ill

 a
dd

re
ss

 o
bj

ec
tiv

es
 to

co
m

pl
et

e 
ce

rta
in

 m
in

im
um

 w
or

k 
in

te
nd

ed
 to

 p
ro

vi
de

 th
e 

R
eg

io
na

l B
oa

rd
 in

fo
rm

at
io

n 
re

ga
rd

in
g 

th
e 

pr
og

re
ss

 o
f d

ev
el

op
m

en
t o

f t
he

 
w

at
er

sh
ed

 p
ro

gr
am

.  
W

e 
un

de
rs

ta
nd

 th
e 

de
liv

er
ab

le
s i

nc
lu

de
 a

ll 
ph

as
es

 o
f w

at
er

sh
ed

 a
ss

es
sm

en
t, 

m
on

ito
rin

g 
pr

og
ra

m
 p

la
nn

in
g 

an
d 

im
pl

em
en

ta
tio

n,
 o

ve
ra

ll 
pr

og
ra

m
 e

va
lu

at
io

n,
 a

nd
 d

ev
el

op
in

g 
an

 o
ut

re
ac

h 
an

d 
ed

uc
at

io
n 

co
m

po
ne

nt
 fo

r m
an

ag
em

en
t p

ra
ct

ic
es

 if
 

m
on

ito
rin

g 
in

di
ca

te
s i

t i
s n

ec
es

sa
ry

 to
 re

du
ce

 d
is

ch
ar

ge
s o

f w
as

te
 to

 a
cc

ep
ta

bl
e 

le
ve

ls
.  

Fu
rth

er
m

or
e,

 w
e 

ar
e 

co
m

m
itt

ed
 to

 w
or

ki
ng

w
ith

 th
e 

R
eg

io
na

l B
oa

rd
 to

 sa
tis

fy
 th

e 
co

nd
iti

on
s o

f R
es

ol
ut

io
n 

N
o.

 R
5-

20
02

-0
20

1 
an

d 
un

de
rs

ta
nd

 th
at

 th
e 

fa
ilu

re
 o

f t
he

 w
at

er
sh

ed
gr

ou
p 

to
 d

em
on

st
ra

te
 a

n 
ab

ili
ty

 to
 c

om
pl

y 
w

ith
 th

e 
co

nd
iti

on
s w

ill
 re

su
lt 

in
 th

e 
lo

ss
 o

f t
he

 w
ai

ve
r. 

N
A

M
E

R
E

PR
E

SE
N

TI
N

G
A

D
D

R
E

SS
PH

O
N

E
 N

U
M

B
E

R
 

 A
-1



Components for Watershed Group Formation and Function          March 2003 
Draft Document

ATTACHMENT B

Example: Commitment of Individual Participation

I, _____________________ am an owner and/or operator of irrigated lands in 
________________ watershed.  I understand the ________________ (watershed group) has 
assumed responsibility for complying with the California Regional Water Quality Control Board 
Central Valley Region (Regional Board) Resolution No. R5-2002-0201, Conditional Waiver of 
Waste Discharge Requirements for Discharges from Irrigated Lands.  I support the watershed 
group, and agree to provide information to the watershed group when requested regarding my
irrigation and discharge operations.  Furthermore, I understand that data collected by the 
watershed group as part of their implementation of the conditional waiver will be public 
information.

_____________________________________________ ________________________
(Signature)        (Date) 

_____________________________________________
(Company)

_____________________________________________ ________________________
(Address)        (City, State, Zip Code)

_____________________________________________ ________________________
(Mailing Address)       (City, State, Zip Code)

_____________________________________________
(Phone Number)

B-1



ATTACHMENT G 

As Adopted by Resolution 2002-0150

CALIFORNIA CODE OF REGULATIONS 
TITLE 23.  Division 3.  Chapter 9.  Waste Discharge Reports and Requirements 

Article 1.  Fees 

Section 2200. Annual Fee Schedules 

(a) Each person for whom waste discharge requirements have been prescribed pursuant to section 13263 
of the Water Code shall submit, to the State Board, an annual fee in accordance with the following 
schedules, except as provided in subdivision (b). The fee shall be submitted for each waste discharge 
requirement order issued to that person. 

(1) Annual fees for persons issued waste discharge requirement orders for discharges to land under the 
Waste Discharge Requirements1 and Land Disposal2 Programs shall be based on the discharge’s fee rating 
according to the following schedule, except as provided in subdivisions (1)(B) and (1)(C). 

ANNUAL FEE SCHEDULE FOR DISCHARGES TO LAND

Regulatory Programs Threat to Water 
Quality 

(TTWQ)

Complexity 
(CPLX) Waste Discharge 

Requirements1 Land Disposal2

I A $20,000 $20,000 

I B $12,375 $16,875 

I C $6,750 $13,500 

II A $4,500 $11,250 

II B $2,700 $9,000 

II C $2,025 $6,750 

III A $1,690 $4,500 

III B $900 $3,375 

III C $400 $1,500 

 (1)(A) The fee rating is based on the discharge’s threat to water quality (TTWQ) and complexity 
(CPLX), defined as follows: 

                                           
1 Waste Discharge Requirements (WDRs) are those discharges of waste to land that are regulated through waste discharge 
requirements issued pursuant to Water Code Section 13263 and that do not implement the requirements of Title 27 of the 
California Code of Regulations (CCR).  Examples include, but are not limited to, wastewater treatment plants, erosion 
control projects, and septic tank systems. 

2 Land Disposal WDRs are those discharges of waste to land that are regulated through waste discharge requirements 
issued pursuant to Water Code Section 13263 and that implement the requirements of CCR Title 27.  Examples include, 
but are not limited to, landfills -- both active and closed -- and operations. 



Attachment G As adopted by Resolution 2002-0150

THREAT TO WATER QUALITY

Category “1” – Those discharges of waste that could cause the long-term loss of a designated beneficial use of
the receiving water.  Examples of long-term loss of a beneficial use include the loss of drinking water supply,
the closure of an area used for water contact recreation, or the posting of an area used for spawning or growth of
aquatic resources, including shellfish and migratory fish.

Category “2” – Those discharges of waste that could impair the designated beneficial uses of the receiving
water, cause short-term violations of water quality objectives, cause secondary drinking water standards to be
violated, or cause a nuisance.

Category “3” – Those discharges of waste that could degrade water quality without violating water quality
objectives, or could cause a minor impairment of designated beneficial uses as compared with Category 1 and
Category 2.

COMPLEXITY

Category “A” – Any discharge of toxic wastes; any small volume discharge containing toxic waste or having
numerous discharge points or ground water monitoring; any Class I waste management unit.

Category “B” – Any discharger not included above that has physical, chemical, or biological treatment systems
(except for septic systems with subsurface disposal), or any Class II or Class III waste management units.

Category “C” – Any discharge for which waste discharge requirements have been prescribed pursuant to Section
13263 of the Water Code not included as a Category “A” or Category “B” as described above. Included would
be discharges having no waste treatment systems or that must comply with best management practices,
discharges having passive treatment and disposal systems, or dischargers having waste storage systems with
land disposal.

 (1)(B) The annual fees for persons whose discharges are regulated by a general waste discharge
requirement issued by the State Board or a Regional Board shall be based on the TTWQ and CPLX of the 
discharge.  All discharges that are subject to a given permit shall pay the same fee.

 (1)(C) “Dredge and Fill Operations Fees” for fill or dredge operations shall be assessed, as follows:

Fill: One acre or less, flat fee of $2,250 

More that one acre, $2,250 per acre or part thereof (not to exceed statutory
maximum)

Dredge: Less than 10,000 cubic yards, flat fee of $1,125 

10,000 to 20,000 cubic yards, flat fee of $4,500

More that 20,000 cubic yards, $4,500 plus    $1,125 for each additional 5,000 
cubic yards or part thereof (not to exceed the statutory maximum)

2
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(2) Annual fees for persons issued permits for discharges to surface waters pursuant to the National 
Pollutant Discharge Elimination System (NPDES)3 Program shall be based on the discharge’s fee rating 
according to the following schedules.

 (2)(A) Each public entity that owns and/or operates a storm water conveyance system, or part of such a 
system, that is subject to a NPDES permit for storm water discharges from a municipal separate storm
sewer system (MS4) shall pay an annual fee according to the following schedule.  The fee shall be based 
on the population of the public entity according to the most recently published Census.  For public entities 
other than cities or counties, the population figure shall be the number of people using the entity’s
facilities on a daily basis. Flood control districts and school districts serving students between 
kindergarten and twelfth grade shall not pay an annual fee if the city or county within the jurisdiction of 
the district pays an annual fee. 4

ANNUAL FEE SCHEDULE FOR AREAWIDE MUNICIPAL STORM 
WATER SEWER SYSTEM PERMITS AND CO-PERMITTEES

Population equal to or greater than 250,000 $ 20,000

Population between 200,000 and 249,999 $ 17,500

Population between 150,000 and 199,999 $ 15,000

Population between 100,000 and 149,999 $ 12,500

Population between 75,000 and 99,999 $ 10,000

Population between 50,000 and 74,999 $  7,500

Population between 25,000 and 49,999 $  5,000

Population between 10,000 and 24,999 $  3,000

Population between 1,000 and 9,999 $  2,000

Less than 1,000 population $  1,000 

 (2)(B) Storm water discharges associated with industrial activities, including construction projects, that 
are regulated by a general NPDES storm water permit, including those issued by Regional Boards, shall 
pay an annual fee of $700. An amount equal to the fee prescribed shall be submitted with the discharger’s
Notice of Intent (NOI) to be regulated under a general NPDES permit and shall serve as the first annual 
fee.  For the purposes of this section, an NOI is considered to be a report of waste discharge. 

3 National Pollution Discharge Elimination System (NPDES) permits are issued to point source discharges of pollutants to 
surface waters and are issued pursuant to Water Code Chapter 5.5, which implements the federal Clean Waters Act.
Examples include, but are not limited to, public wastewater treatment facilities, industries, power plants, and ground water 
cleanups discharging to surface waters.
4 For Fiscal Year 2002-03 only, the fee shall be 50 percent of the fee described in this subsection.
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 (2)(C) All other NPDES permitted discharges shall pay a fee according to the following fee schedule, 
except as provided in (2)(F).  The fee shall be based on the effluent flow specified in the discharge
permit.  If there is no effluent flow specified, the fee shall be based on the designed flow of the facility.

ANNUAL FEE SCHEDULE FOR PERMITTED FLOW 

Permitted Flow (mgd)4 Fee

Less than .0001 $  1,000 

.0001 - .49 $  2,900

.50 - .99 $  4,800

1.0 – 1.99 $  6,700

2.0 – 2.99 $10,500

3.0 – 3.99 $14,300

4.0 – 4.99 $18,100

5.0 - Above $20,000
4Millions of Gallons per Day.

 (2)(D) The annual fee for persons whose discharges are regulated by a general NPDES permit issued by
the State Board or a Regional Board (excluding storm water permits) shall be based on the effluent flow 
specified in the permit, except as provided in (2)(F).  If there is no effluent flow specified in the permit,
the fee shall be based on the designed flow of the facility.  If there is no design flow specified in the 
permit, the minimum fee on the Annual Fee Schedule for Permitted Flow shall be assessed.  All 
discharges that are subject to a given permit shall pay the same fee.

 (2)(E) Public wastewater treatment facilities with approved pretreatment programs shall be subject to a 
surcharge of $7,600.

(2)(F) Discharges associated with aquaculture activities that are regulated by an individual or general
NPDES permit, including those issued by Regional Boards, shall pay an annual fee of $1,000.  An 
aquaculture activity as defined in Chapter 40, Section 122.25(b) of the Code of Federal Regulations is a 
defined managed water area which uses discharges of pollutants into that designated area for the 
maintenance or production of harvestable freshwater, estuarine, or marine plants or animals.  The 
definition for this purpose includes fish hatcheries.

(b) Dischargers who own or operate confined animal feedlots, including dairies, shall not be assessed an 
annual fee for waste discharge requirements regulating those operations.  They shall pay a filing fee of 
$2,000, which shall be submitted with each report of waste discharge or NOI.  If waste discharge 
requirements are waived pursuant to section 13269 of the Water Code, all or a portion of the filing fee 
will be refunded in accordance with section 2200.4. 

NOTE: Authority cited:  Section 185 and 1058, Water Code.  Reference:  Section 13260, Water Code.
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